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JAMES BUCHANAN AS A LAWYER. 


By Eucene L. DIDIER. 


HE distinction which James Buchanan 
acquired as United States Senator, as 
Secretary of State, as Minister to England, 
and as President of the United States 
dimmed, if it did not totally eclipse, his 
The persevering 
industry of his father enabled him to give 
the future President a classical education, 
and he graduated with high honors at Dick- 
inson College, Pennsylvania, in 1809. Within 
a few months of his leaving college he be- 


early fame as a lawyer. 


gan the study of the law, and was ad- 
mitted to the bar on November 17, 1812. 
He had been a hard student, and he was 
fully equipped for the practice of his chosen 
profession. The War of 1812, in which he 
volunteered for the defence of Baltimore, 
interfered with his professional business; 
also, the two terms in the legislature of 
Pennsylvania, 1814-15, during which he was 
2 zealous supporter of every measure of na- 
tional defence. At the close of his second 
legislative term, he retired from public life 
with the determination to devote himself 
exclusively to the law. 

His practice increased rapidly, and, con- 
sidering the time and place, was quite lu- 
crative. From a memorandum kept by him, 
it appears that the first year he was at the 
bar, his fees were nine hundred and thirty- 
six dollars. They continued to increase 
steadily, year after year, excepting in 1820, 
until they reached $11,297, in 1821, when 
he had been at the bar only eight years. 
After he went into politics, in 1820, his pro- 
fessional income fell off rapidly, and, in 1829, 


his last year at the bar, his fees amounted 
to a little more than $3000. Once only after 
his retirement did he appear again at the 
bar, and that was to defend a poor widow 
who was threatened with ejectment from 
her only piece of property. He succeeded, 
after considerable difficulty, in establishing 
her claim, much to the astonishment of 
every one, and to the great joy of the poor 
woman, who overwhelmed her benefactor 
with thanks, and with offers of money, but 
Mr. Buchanan declined to accept any pay 
for his services. 

In 1816-17, Mr. Buchanan gained great 
distinction by his able defence of the Hon- 
orable Walter Franklin and his associates 
on the bench of the Court of Common 
Pleas, in the district comprising the coun- 
ties of York, Lancaster and Lebanon, who 
were brought before the Senate of Pennsyl- 
vania on articles of impeachment. The case, 
which attracted great attention at the time, 
was, in brief, this: In July, 1814, the Presi- 
dent of the United States made a requisi- 
tion on the Governor of Pennsylvania for 
the services of certain regiments of the 
State militia. The troops were accordingly 
mustered into the service of the United 
States. One Houston, a citizen of Lancas- 
ter, refused to serve, and was tried by a 
court martial under the State authority, and 
fined. He brought suit in the Court of Com- 
mon Pleas against the members of the 
court martial, and the officer who had col- 
lected the fine. On the trial, Judge Frank- 
lin, who was the only lawyer on the bench, 
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ruled that when the militia had been mus- 
tered into the service of the United States, 
the control of the State and the power to 
The plaintiff, therefore, re- 
Then followed the im- 
A gentle- 


punish ceased. 
covered a verdict. 
peachment of Judge Franklin. 
man who was present at the trial, and who 
watched the proceedings with great atten- 
tion, said that Mr. Buchanan’s argument 
was conducted with great ingenuity, elo- 
quence, and address, and the effect of the 
impression produced by the argument was 
so strong that the managers of the impeach- 
ment asked for an adjournment before they 
replied to it. Judge Franklin was acquitted. 
In reference to this case, Mr. Buchanan 
“T alone defended Judge 
I never felt the 
responsibility of my position more sensibly 


afterwards wrote: 
Franklin and his associates. 


than when, a young man between twenty- 
five and twenty-six years of age, I under- 
took alone to defend Judge Franklin.” 
When James Buchanan had reached the 
age of thirty he showed that he possessed 
a legal mind of the first order, and it is said 
that, even at that early age he commanded 
a practice more enviable and more extens- 
ive than that of any other lawyer in the 
State. It should be remembered that he 
came to the bar when Pennsylvania was dis- 
tinguished through the United States for 
the ability and high standing of its mem- 
bers. It included such great names as the 
Gibsons, the Dallasses, the Duncans, the 
Semples, and others, who were not only an 
honor to their State, but whose fame ex- 
tended through the country. With such 
eminent James Buchanan was 
obliged to cope in the struggle for success 


lawyers 
at the bar. His rise was rapid and brilliant. 
Triumph followed triumph, from the time 
of his admission until, at the early age of 


forty, he retired from the legal profession. 
Elected to Congress in 1820, Mr. Buchan- 
an was appointed Chairman of the Ju- 


diciary Committee of the House of Repre- 
sentatives, and, in the performance of the 
important duties of the position, displayed 
remarkable ability, especially in introducing 
and advocating a bill to amend and extend 
the judiciary system of the United States. 
Daniel Webster had been the Chairman of 
the Judiciary Committee when he was a 
member of the House. 

While Mr. Buchanan held the position, a 
matter came before it which was regarded 
as one of the most important that can fall 
to the consideration of a legislative body. 
This was the celebrated impeachment case 
of James H. Peck, Judge of the District 
Court of the United States for the District 
of Missouri. To impeach a judge is one of 
the most solemn duties that a legislative 
body is ever called upon to perform, em- 
bracing as it does points of constitutional 
law of the most delicate character. Mr. 
Buchanan was the chairman of the manag- 
ers; the others were George McDuffie of 
South Carolina, Ambrose Spencer of New 
York, Charles Wickliffe of Kentucky, and 
Henry R. Storrs of New York. The case 
involved the liberty of the press, and has 
been briefly stated as follows: In Decem- 
ber, 1825, Judge Peck decided against the 
claims of the widow and children of one An- 
toine Soulard to certain lands in the State 
of Missouri and the then territory of Ar- 
kensas. Luke E. Lawless, of St. Louis, had 
been one of the counsel for prosecuting the 
claim, and when the decision was rendered, 
he published an article in a newspaper, cit- 
ing, in respectful language, certain errors 
into which Judge Peck had fallen. Upon 
this the judge had him summoned, and not 
only deprived him of the right to act in his 
profession, but actually committed him to 
prison. Mr. Lawless made complaint to 
the House of Representatives, and the im- 
peachment of Judge Peck followed. William 
Wirt and Jonathan Meredith of Baltimore 
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appeared for the defendant. The trial, which 
was conducted with marked ability on both 
sides, is one of the most celebrated in the 
annals of American jurisprudence. In clos- 
ing the case, Mr. Buchanan confined himself 
strictly to the legal and constitutional ques- 
tions involved. The Senate refused to pun- 
ish Judge Peck owing to some technical ob- 
jections that stood in the way of his con- 
viction, but soon afterwards it passed an act 
removing those objections, and so changed 
the law that no judge has since ventured to 
render himself liable to be impeached for a 
similar offence. 

Mr. Buchanan’s standing at the American 
bar is shown by the fact that President Van 





Buren offered to make him the Attorney 
General of the United States upon the res- 
ignation of Felix Grundy in 1839, but the 
future President of the United States pre- 
ferred to remain in the Senate, of which he 
was one of the Democratic leaders. After 
Mr. Buchanan was elected to the United 
States Senate, in 1834, he never resumed the 
practice of the law, but he led a busy and 
active life, during the ten years he was in 
the Senate, the four years he was Secretary 
of State, under the administration of Presi- 
dent Polk, the three years he was minister 
to England, in the administration of Presi- 
dent Pierce, and, finally, as President of the 
United States. 





THE BUNYAN WARRANT. 


HE original warrant under which John 
Bunyan, the author of Pilgrim’s Pro- 
gress, was arrested, was sold by Mr. 
Quaritch in London in April of this year for 
£305. The warrant is signed by thirteen 
Justices of the Peace, of whom six were bar- 
onets and seven esquires. The warrant runs 
as follows :— 
To the Constables of Bedford and to every 
of them 
Whereas informacon and complaint is 
made unto us that (notwithstanding the 
King Majties late Act of most gracious 
gen’all and free pardon to all his Subjects 
for past misdemeanors that by his said clem- 
encie and induljent grace and favor they 
might bee moved and induced for the time 
to come more carefully to observe his High- 
enes lawes and Statutes and to continue in 
theire loyall and due obedience to his 
Majtie) yett one John Bunnyon of yor said 
Towne Tynker hath divers times within 
one Month last past in contempt of his 





Majties good Lawes preached or teached at 
a Conventicle Meeteing or assembly under 
color or p’tence of exercise of Religion in 
other manner than according to the Litur- 
gie or practice of the Church of England. 
These are therefore in his Majties name to 
command you forthwith to apprehend and 
bring the Body of the said John Bunnion 
bee fore us or any of us or other his Majties 
Justice of peace within the said County to 
answer the premisses and further doe and 
receave as to Lawe and Justice shall apper- 
taine and hereof you are not to faile. Given 
under our handes and seales this ffowerth 
day of March in the seaven and twentieth 
yeare of the Raigne of our most gracious 
Soveraigne Lord King Charles the Second 
Ao q’. Dui juxta, etc 1674. 

Bunyan was arrested March 15, 1674, and 
his imprisonment in Bedford Jail lasted six 
months, during which period he thought 
out, and, it is generally believed, began his 
immortal work. 
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DOG-LAW IN DOGGEREL. 


By CHARLES Morse, 
Assistant Editor of the Canada Law Journal. 


I. DOGS AND TRESPASSERS. 
SARCH v. BLACKBURN. 4C. & P. 297. 


REGULA: Contra nocentem tenere canem non est culpa. 


I sing the old Ford watchman: (What better name than Sarch 
For him who spent his vigils in dogging mischief’s march?) 


But Fate, with her grim ironies, ne‘er lets us go unflogged; 
And this dog’s tale unfolds to us how doggers may be dogg’d. 


Defendant was a milkman; and, lest his patrons saw 
How milk and water coalesce, he kept a canine jaw 


To fright away all trespassers; and up this legend nailed: 
“Beware the dog!”—a sign before all hearts but Sarch’s quailed. 


*Twas not so much that Sarch’s nerve proclaimed heroic breed, 
As that the plaintiff in his youth had not been taught to read. 


One summer morn, his duties done, the plaintiff left his beat, 
And plann’d to cut through Blackburn’s lot and save his weary feet. 


In vain kind Phoebus threw his rays on that portentous sign; 
Unletter’d Sarch maintained his march past pigs, and fowl and kine. 


the men are in the mews, 





The kennel’s near, yet no one warrs 
A moment more and Towser’s teeth are fastened in his trews! 


Though homespun’s tough, ’twas not enough those sharp teeth to enmesh, 
A lucky Shylock Towser proved—he got his pound of flesh! 


Nota.—By no exercise of poetic license may a dog be set down as able to remove a pound of carnous tissue 
at one fell bite, hence we feel it incumbent upon us at this juncture to unhorse the reporter from Pegasus, and bid 
the latter go to grass, the former to prose, so that Sarch and his cause may be reported aright. 

The following proposition of law is a fair deduction from the instructions of Tindal, C. J., to the jury in this 
case: A person is justified in keeping a dog in his yard for the protection of his premises, and if one in the act of 
trespassing upon such premises is bitten by the dog, he has no right of action against the owner. But the learned 
Chief Justice said that a man has no right to keep a ferocious dog in such a situation, in the way of access to his 
house, that a person coming there for a lawful purpose may be injured by it. In such a case, the owner of the 
dog could not excuse his liability by showing that he had posted up a danger notice by which the person injured 
might have been put on his guard had he read it. (See also Brock v. Copeland, 1 Esp. 203; Curtis v. Mills, 
5 C. & P. 489.) 
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In the United Sfates it is no defence for the defendant in an action for keeping a vicious dog to show that 
the plaintiff was at the time trespassing upon the defendant’s property, for the purpose of hunting (Loomis v. 
Terry, 17 Wend. [N. Y.] 496); or of picking berries (Sherfey v. Bartley, 4 Sneed [Tenn.] 58); or for no particular 
purpose (Pierret v. Moller, 3 E. D. Smith [N. Y.] 574). Concerning a householder’s right, in general, to protect 
his grounds, Cowen, J. said in Loomis v. Terry (supra): “ As against a trespasser, a man may make any defen- 
sive erection, or keep any defensive animal which may be necessary to the protection of his grounds, provided he 
take due care to confine himself to necessity. But it has been held that, in these and the like cases, the defendant 
shall not be justified, even as against a trespasser, unless he give notice that the instrument of mischief is in the 
way.” See the Quebec case of Dandurand v. Pinsonnault (7 L. C. J. 131), decided under the Civil law, but enun- 
ciating practically the same doctrine as that of the above cases in the American Courts. 


II. THE SCIENTER IN DOG-LAW. 


Sing, tuneful Muse, from your Pierian dell, 
(You'll have to help me for I don’t sing well!) 
Please sing the Canide, you will not weary us— 
We're sober lawyers, though our star’s not Sirius! 
(Tis pale Astraea beckons us to Heaven— 
Adumbrative in Coke, but clear in Beaven.) 


What dearer theme than dogs our pen bestirs? 
Man loves them all—both thoroughbreds and curs. 
Perchance they’ve souls—now, prithee, don’t say 
“Pshaw” !— 
Hathaway v. Tinkham, 148 Mass. 85. Mens rea’s theirs in Massachusetts* law. 
’Tis true that legislation frets them now; 
But that’s because their ranks unduly grow 
In cities, where our nerves get such ill-usance 
They oft regard sweet singing birds a nuisance. 
But dogs at Common Law were treated well 
If honest truth the old Reporters tell. 
Ferae naturae non, the cases say, 
Mason v. Keeling, 12 Mod. 332. Down from the time of Sir John Holt, C. J. 
“Bad law,” you cry, with Towser at your calf; 
“Vet law,” replies his owner with a laugh. 
You go to Court, the dog is cleared amain: 
Fleeming v. Orr, 2 MacQ. H.L.C. at p. 25. ““He’s bit but once—and may not bite again”; 
“A dog, forsooth,” (thus runs the Court’s advice) 
Thid., at p. 23, “Ts mansuete till he’s lunched upon you twice!” 
Beck v. Dyson, 4 Camp. 198; Vrooman v. But after that he’s no experimenter, 
spite 4 Je BY) aa” He's forus, and you set up the scentr 
So far from mercy then the dog recedes 
Per Lee, C. J. in Smith v. Pelah, 2 Strange He may be hung for his carniv’rous deeds; 
aay. And in his dining he can’t wait for curries, 


Parsons v. King, 8 T. L. R. 114. A half-hour’s fatal twixt to single worries. 











642 





The Green Bag. 





Smith v. Pelah (supra); Fake v. Addicks, 
45 Minn. 37. 


Line v. Taylor, 3 F. & F. 732. 


Jones v. Perry, 2 Esp. 482; Webber vz. 
Iloag, 8 N. Y. Supp. 76. 


Keightlinger v. Egan, 65 Ill. 235; Linck vz. 
Scheffel, 27 Ill. App. at p. 20. 


Morris v. Nugent, 7 C. & P. 572. 


Smillie v. Boyd, 24 Sc. L. R. 148; Muller z. 
McKesson, 73 N. Y. 195. 


Sarch v. Blackburn, 4 C. & P. 297; Loomis 
v. Terry, 17 Wend. (N. Y.) 497. 


Beckwith 7. Shoredike, 4 Burr. 2092; Green 
v. Doyle, 21 Ill. App. 208. 


McKone v. Wood, 5 C. & P. 1; Wood vz. 
Vaughan, 28 N. B. 472. 


Nor, if provoked to make bite “number two,” 
Will that avail to shield him from his rue. 

Aye, more, once Towser bites, he may be brought, 
In proprio corpore, before the Court; 

There to assist the drowsy jury’s mind 

In judging if his owner deemed him kind; 

And if the jury learn he has been chained, 

Thus the scienter they may find maintained. 

In self-defence a bite’s within the law, 

But let the dog bite quick or hold his jaw; 

If he delays and later vents his spite, 

He’s simply slept upon his legal right. 

“If I am bitten, I may kill!” you say; 

Not so if Towser bites and runs away. 

(The Muse digresses—but not ours to damn: 

Que voulez-vous? Peste! C’est méthode de femme.) 
A man may keep a vicious dog to guard 

His curtilage—but let him be in ward; 

If licensees are bitten when they enter, 

A judgment’s theirs sans proof of the scienter. 

But trespassers at night fare not so well, 

They risk the canine being kind or fell. 

Tho’ when you trespass, with your dog appendant, 
His bite will throw all burdens on defendant. 

E’en harbouring a dog you do not own 

Will mulct you if his viciousness be known. 


EPILOGUE. 


And so the doctrine runs at Common Law, 
When mortals suffer from the canine jaw. 

So, be he bitten, ’tis beyond dispute 

A man is worser off than a dumb brute. 

For when of sheep your dog proves a tormenter 
The plaintiff need not set up the scienter; 
You’re liable by statute, and are fined 

Whether you knew the culprit fierce or kind. 
The moral is: Guard Towser all you can; 

But when he bites, pray let him bite a man! 
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HE name of a literary production is not 
protected by copyright, but is an ap- 
pendage to the production... A number of 
decisions of the courts speak of the name as 
property”, but there is some authority 
against this view*, and it seems better to rest 
the remedy for improper use of the 
name on the ground of fraud. Here, 
as in other cases of competition, the 
fraud is to be proven, in case the defendant 
simulates a name composed of a word or 
' words not arbitrary but descriptive in char- 
acter, and is presumed, when he imitates 
words distinctly used by the plaintiff. 
After all, it is the literary production, 1. e., 
the book or periodical of which the name is 
the symbol, and not the name itself which 
is protected. Names may be divided into 
two classes; those of single books and of 
periodical publications. In the case of the 
latter, there is a continuance of issue, which 
gives rise to good will attaching itself to the 
name of the periodical rather than to the 
place of publication. The probability of the 
title continuing to attract custom in the way 
of circulation and advertising patronage 
gives a value which may be protected and 
disposed of. In the case of the former, 





Jolie v. Jacques, Fed. Cases 1437; Kelly v. 
Hutton, 27 L. J..Ch. 297; L. R. 3 Ch. Ap. 703; 
Dicks v. Yates, 18 Ch. D. 76. A series of valuable 
articles on this subject appeared in 1880 in 10 
Cent. L. J. 82, 104, 123. 

*"Name is property: Met: Nat. Bank v. St. 
Louis Despatch Co., 149 U. S. 436; Gannett v. 
Ruppert, 119 Fed. 221; Rose v. McLean, 24 
Ont. A. R. 240; Walter v. Head, 25 Sol. J. 742, 
757; Giblett v. Read, 9 Mod. 459. “It is as much 
a part of the proprietor’s property as his count- 
ing room or printing press.” Gannett v. Ruppert 
(CCA), 65, Pub. Wkly. 68; Reid v. Bishop, 4 N. 
Z. L. R. 222; Munro v. Toucey, 129 N. Y. 38. 

’Bowen said in Walter v. Emmott, 53 L. T. 
N. S. 437, the “name is not property, but the 
value of the name is the reasonable expectation 
of using it profitably in business.” Black v. Ehr- 
lich, 44 Fed. 793; “neither author nor proprietor 
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NAMES OF LITERARY COMPOSITIONS. 


By BerRNaRD C, STEINER, 
Dean of the Baltimore Law School. 


the good will preserved is that attaching to 
the sale of additional copies of what has 
been already published, rather than to the 
future publication of new matter under the 
same name. 

Of course, the plaintiff must establish his 
title by proof of use in publication. When 
publication occurs, is sometimes a question 
of difficulty. In the case of a professor who 
delivers lectures orally in a class room, the 
British cases hold that he does not so com- 
municate them to the world so that one may 
publish them without his consent and that 
there is an implied contract with the hearer 
not to publish the notes without the lec- 
turer’s consent. Even a third party, to 
whom the notes are sold and who published 
them, has been enjoined.® 

Publication of a literary production like 
dedicating a private road to the public, is 
abandonment*; unless there be copyright; 
but the abandonment is only to the fair use 


of a literary work has any property in its name. 
It is a term of description which serves to iden- 
tify the work, but any other person can with 
impunity adopt it and apply it to any other book, 
or to any trade commodity, provided he does not 
use it as a false token to induce the public to 
believe that the thing to which it is applied is the 
identical thing it originally designated.” 

*Met. Nat. Bank v. St. L. Dispatch Co., 149 
U. S. 436. The rights to publish newspapers are 
goods and chattels; Foss ex parte, 30 L. T. O. S. 
354, on appeal 2 De G. & J. 230; and may be 
assigned Kelly v. Hutton, 37 L. J. Ch. 297 L. R. 
3 Ch. Ap. 703; and then other persons may be 
enjoined from using the name of the paper, or 
a similar one, at suit of the assignee; Lawrence 
v. Times Printing Co., 90 Fed. 24. In a curious 
case the defendant agreed to publish a magazine, 
and the plaintiff enforced a clause in the contract 
that he might use the name and prohibit the de- 
fendant’s use of it, if the latter failed to bring 
out the numbers on time. N. Y. Polyclinic 
School v. King, 57 N. Y. Supp. 796. 

5Abernethy v. Hutchinson, 3 L. J. O. S. Ch. 
209 (1825); Caird v. Sime, 13 Ct. Sess. Cas. 4th 
Ser. 23, reversed by 12 A. C. 326. 


‘Jeffreys v. Boosey, 4 H. L. C. 96s. 
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of the public. To carry the metaphor fur- 
ther, the public may not use the road so as 
to damage the land on the side. 

The publication must be complete, so 
that there is not only adoption, but 
also actual use of the name by the 
plaintiff. Even an intention to publish, 
registered at the copyright office, is held in- 
sufficient to protect against the use of the 
Exclusive right 


an 


same name by another.’ 
to use a name, as a title of a publica- 
tion, can not be acquired by public advertise- 
ment of an intention to use the name, or by 
the expenditure of money in preparation for 
Only actual publication can 
give title. Expenditure by a man on a 
work not given to the world can not create 
a right against the world and the person 
advertising his intention to use a name may 
change his mind and never do so. If pro- 
tection were given without publication, a 
man might take a valuable tradename and, 
like a dog in the manger, obstruct others, 
while not using the name himself. A per- 
son, however, who published a magazine 
called Belgravia before another, whom he 
knew to have advertised his intention to 
use the name for that purpose, may not 
restrain the other from such use. 

The resemblance of the defendant’s 
article to the plaintiff's must be such as to 
justify the belief that there was an intent to 
pass off his goods for the plaintiff’s. If such 
resemblance is established, equity will pro- 
tect the wronged trader.? This principle 
comes frequently into use in connection with 
the names of newspapers and _ periodicals. 
Where they are different in times of publica- 
tion, size, shape and arrangement, it is diffi- 
cult to convince the court that one wrongs 
the other and practically impossible to ob- 
tain a preliminary injunction. Thus Inquire 
Within for Everything,» a copyright work 


publication. 


*Maxwell v. Hogg, 12 Jur. N. S. 17, s. c. 15 
W. R. 467. 

?Am. Grocer Pub. Asso. v. Grocer Pub. Vo., 5 
How. Pr. 402. 


®Houlston v. 


Morley, 90 L. T. Jour. 4o. 








formerly issued as a book, then as a monthly, 
and finally in weekly parts, was not infringed 
by a weekly magazine, entitled Inquire With- 
in; the Birmingham Daily Mail was not in- 
fringed by the Morning Mail*; the Contem- 
porary Review by the Nineteenth Century; 
the New Northwest by the Northwest News ;* 
the Morning Post by the Evening Post’; the 
Triweekly Mail by the Morning Mail®; Our 
Young Folks’ Magazine by Our Young Folks’ 
iiustrated Paper®; the Monthly Railroad and 
Engineering Journal by the Weekly Engineer- 
ing News and American Railway Journal’; 
the Newcastle Chronicle by the Sporting 
Chronicle, published at Newcastle; the 
Plumber and Decorator and Journal of Gas and 
Sanitary Engineering by the Decorator, 
Plumber and Gasfitters’ Journal**, or by the 
Plumbing and Decorating, Sanitary, Water, 
Gas, Engineering Chronicle; the Democratic- 
Republican New Era by the New Era'*; Lon- 
don Society by English Society'*; the Prin- 
cess Novelettes by the Princess*; the Na- 
tional Advocate by the New York National 
Advocate’ ; The Era, in which appear articles 
signed “Touchstone,” by Touchstone, or the 
New Era; Punch by Judy, or by Punch and 
Jiidy'*. In the last case, all three were hu- 
morous papers of the same size and appear- 
ance, but the covers and price of the third 


‘Jaffray v. Emmett, Sebastian 4th ed. 206. 
*Strahan v. King, 10 Cent. L. J. 124. 
*Duniway v. N. Y. Pub. Co., 11 Or. 322. 
"Borthwick v. Evening Post, 37 Ch. D. 4409. 
*Walter v. Emmott, 53 L. T. N. S. 437. 
*Osgood v. Allen, Fed. Cas. 10603. 

*Forney v. Engineering News, 10 N. Y. Supp. 
814. Semble the Baltimore Herald, a weekly, 
is not damaged by the daily Baltimore 
Morning Herald; Smith v. Herald Co., 2 Md. L. 
Rev. 81. 

“Cowen v. Hutton, 46 L. T. N. S. 197. 

*Dale v. Smith, 1882, W. N. 185; Dale c. Gen’l 
Co., 17 T.. b. &. 257. 

*Bell v. Locke, 8 Paige Ch. 75. 

*Clowes v. Hogg, 1870, W. N. 268. 

“Brett v. Bowles, Sebastian 296. 

*Snowden v. Noah, 1 Hopk. 347. 

“Ledger v. Ray, Cox Dig. 550. 

*Bradbury v. Beeton, 39 L. J. Ch. 57. 
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were different. The Commercial Advertiser’, 
though frequently known as the New York 
Commercial Advertiser, is not infringed by a 
journal of the latter name, especially, since 
the defendant’s paper is dissimilar in type and 
arrangement, has another title in conspicu- 
ous letters below the principal one, and is an 
evening paper devoted to general news, 
while the plaintiff's paper is a morning one, 
confined to commercial, financial and ship- 
ping news. In many of these cases, the 
court distinctly says there is no fraudulent 
conduct on the part of the defendant such as 
to mislead the public and supplant the plain- 
tiff in the use of his good will’. When we 
some to consider the names which have been 
enjoined, we shall find that it is difficult to 
reconcile the decisions and must remember 
that the allegations of the pleadings, the 
sufficiency of the evidence, and the forcible 
presentation of the case by an able advocate, 
often explain why a decision is made for one 
party or another. 

The character of the public to which the 
periodicals appeal must be considered, and 
so La Cronisa receives no redress against 
FE: Cronista*, as Spaniards, for whom the 
papers are intended, would not be deceived. 
Likewise, the United States Investor, pub- 
lished at Boston, is not infringed by 
Investor, a financial guide to Southern Cali- 
fornia, published at Los Angeles under a 
different form?. 

There are a number of cases in which a 
name of newspapers has been protected by 
the courts®. For example, the owners of the 


*Coml. Adver. Ass. v. 
Supp. 938. 

*E. g., defendant expressly says his paper is 
anew one, Snowden v. Noah, 1 Hopk. 347. 

*Stephens v. De Conto, 4 Abb. Pr. N. S. 47, 
La Cronica was dead anyway. 

‘Investor Co. v. Dobinson, 82 Fed. 56. 

"The use of similar type (Corns v. Griffiths 
1873 W. N. 93) and the undue prominence given 
a similar catchword are elements in favor of 
restraint .of defendant’s conduct. Chance vw. 
Sheppard, 10 Cent. L. J. 124. 


Haynes, 49 N. Y. 





Real John Bull® had injunction against the 
use of that name by another, either alone or 
in connection with the word “old”; the Na- 
tional Police Gazette, frequently known simply 
as the Police Gazette, is infringed by the 
United States Police Gazette’; the Bedford- 
shire Express and General Advertiser for the 
counties of Cambridge, ectc., is infringed by 
the Bedfordshire Express and General Adver- 
tiser for the county*; the Grocer and Oil 
Trade Review, published at London, is in- 
fringed by the Grocer and Wine Merchant and 
Trish Brewer and Distiller, published at Dub- 
iin, though the latter represented a different 
branch of the trade®; the Commercial Trav- 
clicr, often referred to as the Traveller, is in- 
fringed by the Traveller'®; the Plumber and 
Decorator, Gas and Sanitary Engineering 
Journal is infringed by the Decorator and 
Plumber™ ; the Edinburgh Correspondent is 
protected'?; the London Journal is infringed 
by the London Daily Journal’*; the Summit 
Record is also protected"*; and injunction was 
granted against the Grocer at the suit of the 
American Grocer, which was formerly known 
as the Grocer, and often still so called*®. The 
last-named case is a typical one of fraud, 
though the price of the defendant’s paper 
was less, it was of about the same form and 
size, the defendant had formerly been con- 
nected with the plaintiff’s paper, located his 
office in the same block and on the same 
side of the street as the plaintiff, and re- 
moved when he did. An Engtish court held 
that Bell’s Life in London and Sporting Chron- 


*Edwards v. Benbow, Dig. 33 (1821). 

™atsell v. Flanagan, 2 Abb. Pr. N. S. 459. 

®Lodges v. Ray, 10 Cent. L. J. 124. 

"Reed v. O’Mara, 21 Ir. L. R. 216: see Li- 
censed Victuallers’ Newspaper v. Bingham, 38 
Ch, D. 190: 

Carey v. Goss, 11 Ont. R. 619. 

“Dale v. Smith, 17 T. L. R. 177. 

“Edinburgh Correspondent Newspaper Re., 
Ct. Sess. Cas. I 407n. 

8Ingram v. Stiff, 5 Jur. N. S. 947. 

“Tane v. Smythe, 46 N. J. Eq. 443. 

%Am. Grocer Ass. v. Grocer Co., 25 Hun. 398. 


— 
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acle price five pence’, might have an injunc- 
tion against Penny Bell’s Life and Sporting 
News, as the use of such descriptive word 
as “penny” did not take away the infringe- 
ment. 

“The name or title of a work may be con- 
sidered as a kind of trademark, which no 
than the proprietor of the 
work, can use so as to damage him.” If a 
name practically the same as that used by 
plaintiff is used by defendant, they may steal 
not only his purchasers, but also his adver- 
tisers. So the Canada Bookseller was heid an 
infringement of the Canadian Bookseller and 
Literary Journal?. The Federal Circuit 
Court of Appeals’ held that Home Comfort, 
a magazine published in New York, chiefly 
concerned with the care and hygiene of in- 
fants, infringed Comfort, a magazine of some- 
what more general character, published in 
Maine. The name was considered as one 
arbitrarily selected, and suggested the pur- 
pose and errand of the paper, while not de- 
scriptive. Judge Coxe, in the court’s opin- 
ion, said: “A person publishing a newspaper, 
or a magazine, may give it a name by which 
it is known and by which its authenticity is 
attested. This name is entitled to the same 
protection, as if it were affixed to other arti- 
cles of merchandise. The purchasing public 
knows it by that name and no other. The 
name is a badge of origin and genuine- 
ness. A rival publisher has no more 
right to appropriate the name of the periodi- 
cal than the individual name of the owner.” 
Other cases have referred to the analogy 
between a trademark and a newspaper’s 
name‘. 


person, other 


1Clement v. Maddicks, 33 L. J. 117. 

Rose v. McLean, 24 Ont. A. R. 240; revers- 
ing 27 Ont. R. 325. The court held that these 
names were so alike that the difference in the 
appearance of the two journals was immaterial. 
Defendant’s name was formerly Books and 
Notions. 

®Gannett v. Ruppert, 65 Pub. Wkly. 68 (CCA.) 
reversing 119 Fed. 221. 

‘EF. g. Correspondent Co. v. 


540. 


Saunders, 11 Jur. 


| 
| 





Though the name of the editor is not a 
part of the title’, yet a former editor of one 
magazine may not use his name deceptively 
with another magazine, and a former editor 
of the Edinburgh Philosophical Journal was 
prohibited from publishing No. 1 New Series 
Edinburgh Philosophical Journal, conducted 
by Dr. Brewster*®. No one may falsely rep- 
resent his journal as the successor of an- 
other, so that the purchaser of the Britannia 
and the John Bull, who carried them on un- 
der their joint names, had an injunction 
given against the assignor of the former 
newspaper’, who began the issue of the True 
Britannia, alleged that it continued the 
Britannia, and endeavored to obtain the 
plaintiff’s subscribers and advertisers. In 
another early case‘, the plaintiff was pro- 
prietor of the Wonderful Magazine, of. which 
defendant’s name was used as the publisher. 
Falling out with the plaintiff, the defendant 
began publishing Wonderful Magazine New 
Series Improved, copied ornaments on the 
cover, took up same continued article, print- 
ed picture promised in last number jointly 
published, and gave an index to the earlier 
numbers. The resemblance was such that 
both magazines must be procured to see 
which was the true continuation, and the de- 
fendant was properly enjoined. 

Another interesting case® was that in 
which the plaintiff had published for eight 
years a weekly newspaper, The Iron Trade 
Circular (Ryland’s), and the defendant had 
published, for a longer period, a weekly re- 


®Crookes v. Petter, 6 Jur. N. S. 1131. But a 
man may by contract restrict himself from asso- 
ciating his name with that of a magazine. Ains- 
worth v. Bentley, 14 W. R. 630; Ward v. Beeton, 
23 W. R. 533. 


*Constable v. Brewster, 1 Ct. Sess. Cas. 
III. 215. 
*Prowett v. Mortimer, 4 W. R. 519. See 


Primrose Agency v. Knowles, 30 Sol. J. 338. 
‘Hogg v. Kirby, 8 Vis. 215: where defendant 
used plaintiff's periodical’s name, volume and 
number falsely. injunction follows. Investor Co. 
v. Simons, 82 Fed. 56. 
*Corns v. Griffith, 1873 W. N. 93. 
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port, not a newspaper, Jron Trade (Griffith's) 
Weekly Report. The defendant then began 
to publish a newspaper, similar to the plain- 
tiff’s, called Iron Trade Circular, edited by 
Samuel Griffiths, established in 1849, and 
was enjoined for so doing. He changed the 
title to the Jron Trade Exchange, which was 
suggested by the Court and accepted by the 
plaintiff. 

In another case’, the proprietor of the 
Times secured a prohibition of the issue of 
fac similes of earlier issues of his paper and 
of feigned future numbers, with advertise- 
ments for the defendant’s benefit inserted 
on the last sheet. 

Turning from periodicals to books and 
omitting such cases as come more properly 
under the head of fraudulent substitution’, 
we find that where both parties place sub- 
stantially the same literary matter and simi- 
lar portraits in their work, there is no reme- 
dy where there is no passing off and the two 
hooks are so different in cover, outside title 
and title page that no one of ordinary intel- 
ligence could confound them*. Thus the 
plaintiff published Nansen’s Furthest North at 
$10, and defendant was not restrained from 
publishing for $2, The Fram Expedition, Nan- 
sen in the Frozen World. The plaintiff had no 
monopoly right to publish books about Nan- 
sen. It is not unfair competition to reprint 
uncopyrighted books‘, nor to use a title 
which has been used before, if there is no de- 
ception. Thus the publisher of Miss Brad- 
don’s novel, entitled Splendid Misery, did not 
infringe the right of Hazlewood’s or Surr’s 
previously printed novels withthe sametitle.® 
On the other hand, an injunction was earlier 
granted, at the request of one man who 


4Walter v. Heard, 25 Sol. J. 742. 757. 

"E. g.. The Webster Dictionary cases. 

*Harper v. Lare, 66 Fed. 481; 93 Fed. 980; 
103 Fed. 203. 

‘Sheldon v. Houghton, Fed. Cas. 12, 748. 

"Dicks v. Yates, 18 Ch. D. 76. 


*Weldon v. Dicks, 10 Ch. D. 247. 
novel was out of print. 


Plaintiff's 











wrote a novel, entitled Trial and Triumph’, 
against another who published one with the 
same name. The chief question is the decep- 
tiveness of defendant’s action, and where 
there is no deceptiveness there is no remedy. 
So the Little Red Book, describing a medicine, 
is not infringed by the Red and White Book’, 
describing a similar medicine, nor does 
Charles Eustace Merriman’s Letters of a Son 
to His Self-made Father infringe the rights of 
George Horace Lorimer’s Letters of a Self- 
made Merchant to his Son’. 

In New York it was held that the use of 
the figure of Sleuth (a detective), on a design 
changed in the frontispiece of each book can- 
not be a trademark. A lower court held 
that City Sleuth, California Sleuth, and Si- 
lent Sleuth should be restrained as infringing 
Old Sleuth, but the Court of Appeals, in an- 
other case, said that Sleuth and Young 
Sleuth did not infringe Old Sleuth.® 

Deceptiveness and fraud lead to restraint, 
so the publishers'® of the Official Guide, 
European Edition, to the World’s Columbian 
Exposition had injunction against another 
publication called Official Directory or Guide 
to the World’s Columbian Exposition. 

Beatty's New and Improved Headline Copy- 
books'' were restrained at the suit of the 
owners of Beatty’s Headline Copy-books, 
though the books were dissimilar in appear- 
ance, and Beatty himself prepared the for- 
mer, as well as the latter. The court said 


that the name was more important, in case 

*Talcott v. Moore, 6 Hun. 106. 

*Lorimer v. Herald, 63 Pub. Wkly. 1387. 

"Munro v. Tousey, 129 N. Y. 38; Munro 
v. Beadle, 46 Off. Gaz. 448; 55 Hun. 312; Munro 
v. Smith, 55 Hun. 4ro. 

Reuter v. Int. Guide, 94 L. T. Jour. 437, 460. 
The Good Things of Life was infringed by The 
Spice of Life, both books being collections of 
jokes from the magazine of that name. Stokes 
v. Allen, 2 N. Y. Supp. 643. 

“Canada Pub. Co. v. Gage, 11 Can. S. C. R. 
306; appeal fr. 11 Ont. A. R. 402. So Social 
Register was protected as applied to a list of 
persons selected at will by the compiler, “because 
of” personal social standing. Social Register 
Co. v. Howard, 67 Off Gaz. 1448. 
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of a “subject of a quasi mechanical nature,” 
and when no new theory of writing is taught 
in the new edition, than in case of a learned 
work, such as a “legal and scientific treatise 
on a subject, varying with the decisions of 
judicial authorities, or with the increased 
enlightenment or information of the world.” 
A similar case’ was that in which the pub- 
lisher of Hemy’s New and Revised Edition of 
Jousse’s Royal Standard Pianoforte Tutor, 
was though Hemy had _ pre- 
pared the defendant's work. The 
held that facts that showed intent to 
pass off were that Jousee’s book was an 
almost forgotten one and had not been in 
the market for twenty years, while Hemy’s 
name was placed more conspicuously than 
Jousse’s on the title page. So the owner 
of Gent’s Comprehensive Instruction Book 
for the Violin, by J. D. Loder, and of Violin 
School, by J. D. Loder, had his rights in- 
fringed by J. D. Loder’s Celebrated Violin 
School, edited, revised and enlarged by T. 
Westrop*. 

Sometimes the case is one of copying 
other points of likeness beside the name, 
making the case one of “dressing up;” thus 
Birthday Scripture Text-book was infringed 
by Children’s Birthday Te.xt-book*, and 
Royal Calendar by Imperial Calendar, con- 
The man who stole 


enjoined 
court 


taining the same lists‘. 
the most of the material of the year book of 
the National Liberal Club and called his 
book the Liberal and Radical Year Book, be- 
cause of his lack of equity could not have an 
injunction against the Liberal Year Book, 
registered five days after his’. The publish- 


Metzler v. Wood, 38 L. T. N. S. 541. 

*Hutchings v. Sheard, 1881, W. N. 20. This 
was also a copyright case, as part of plaintiff’s 
work was protected. 

®Mack v. Petter, 20 W. R. 964. 

“Longman v. Winchester. 16 Ves. 276. 

*Talbot v. Judges, 3 T. L. R. 308. 

*Estes v. Williams, 21 Fed. 189: Estes v. 


Leslie, 27 Fed. 22, 29 Fed. 91; Estes v. Worthing- 
ton, 22 Fed. 223, 30 Fed. 465, 31 Fed. 154; Estes 
v. Belford, 30 Off. Gaz. 90. 








ers of Chatterbox won a number of cases°, in 
which the question of accumulated resem- 
blances was involved. In these cases the 
name, style, and arrangement of the plain- 
tiff’s juvenile publication had been copied 
and the plaintiff was given redress. 

Of course, to advertise books as written 
or revised by authors, which were not writ- 
ten or revised by them, is a fraud which the 
tourts frown upon’. A peculiar case was 
that in which the purchaser of the exclusive 
right to publish articles written by one of the 
survivors of the terrible Mont Peleé disas- 
ter restrained another magazine publisher 
from displaying on the cover the survivor's 
name, as author of an article the defendant 
printed written from a newspaper interview 
with the survivor’. 

The fact that one publisher issued a 
Maude Adams Calendar decorated with pic- 
tures of the actress does not prevent an- 
other from issuing a calendar of similar char- 
acter, but very dissimilar in appearance’. 
However, the publishers of Gruber’s Hagers- 
town Almanac had injunction against another 
publisher who imitated their first page 
ciosely and their last page exactly’. 

The name of a song has also been pro- 
tected. Mme. Anna Thillon sang a song, en- 
titled “Minnie,” at Julien’s Concerts, and her 
publisher was given an injunction against 
another publisher, who issued the same mel- 
ody with the same name, representing it as 
sung by the same person, but using words 
different from those used by hert?. In a 
second case he had injunction against the 
publisher of “Minnie, Dear Minnie’?.” 

Dramatic compositions have received like 


"Byron v. Johnston,.2 Meri. 20 (1816); Besant 
v. Moffat, 84 L. T. Jour. 152; Clemens v. Such 
Dig. 4209. 

®Leslie v. Walker, 62 Pub. Wkly. 16. 

*Frohman v. Stokes, 63 Pub. Wkly. 946. 

*Robertson v. Berry, 50 Md. 591. See Spot- 
tiswoode v. Clarke, 10 Jur. 1043. 

"Chappell v. Sheard, 2 K. & J. 117. 

“Chappell v. Davidson, 2 K. & J. 123. 
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protection. It is established that playing a 
composition is not such publication as to 
make it public property and that another 
than the owner may not avail himself of the 
merits and popularity of the play. So the 
name “Erminie” was protected for a comic 
opera, and it was held that the publication 
of the songs without orchestration gave no 
right to have the name applied to any other 
libretto, dialogue, or orchestral parts. The 
name and dramatic composition were so 
blended that the former identified the latter 
to the public’. On like ground of deception 
of the public, the producer of “Sherlock 


1Aronson wv. Fleckenstein, 28 Fed. 75. 








Holmes” had an injunction against the pro- 
duction of “Sherlock Holmes, Detective’”’, 
and the producer of “L’Aiglon” against the 
use of the same name for a play with differ- 
ent text®. On the other hand, descriptive 
names, where there is no bad faith, may not 
be protected, and the producer of one com- 
position called “Charity” had no redress 
against another who produced a different 
play with the same name‘. 


*Hopkins v. Frohman, 57 Cent. L. J. 1009. 

°'Frohman v. Peyton, 68 N. Y. Supp. 849. 

‘Isaacs wv. Daly, 39 N. Y. Super. Ct. 511. 
“Charley’s Uncle” does not infringe “Charley’s 
Aunt” as the name of a play, Frohman v. Miller, 
29 N. Y. Supp. 1109. 





BED AND BOARD. 


By JosepH M. SuLtivan, 
Of the Boston Bar. 


USINESS was dull at the little court on 
B the avenue, and Judge Houlihan was 
about to adjourn the court for the day, when 
Lawyer Tim O’Rouke interrupted him, say- 
ing: “Yir honor, I have a separate support 
case which I wish you to hear.” 

“Are both parties represinted by counsel,” 
inquired his honor. 

“Yir honor, I appear for the petitioner, 
Honora Callaghan, and I am advised that the 
respondent is unrepresented by counsel,” re- 
plied Lawyer Tim. 

“Mr. Clerk, call the respondent,” sternly 
ordered his honor. 

“Timothy Callaghan, Timothy Callaghan, 
come into coort, and answer unto a petition 
iv Honora Callaghan filed agin you, or your 
default shall be recoorded.” 

“Yir honor,” interrupted Lawyer Tim, “I 
am informed that the defindant is confined in 
the county workhouse under sintence.” 

“Why didn’t you tell me that fact at first,” 
angrily replied his honor, “don’t you know 





we can’t default a man who is confined in 
jail?” 

“I beg pardon, yir honor, it wuz an over- 
sight on my part,” was the humble apology 
of Lawyer Tim. 

“Your ignorance is excoosable this toime,” 
began his honor, “I really thought that you 
were playing thruant from the lunatic asy- 
lum. It’s shockin’ intirely the ignorance iv 
litigants; an overwurrked jidge like meself 
has to do all the thinkin’ for litigants, thry 
all their cases for them, an’ taich law to coun- 
sel whom an axaming boord turns loose 
upon the public. If I could only sell my 
brains to the public, on account iv the nu- 
merous bad heads, I couldn’t satisfy the de- 
mand for thim, an’ alongside iv my revenue 
Carnegie and Rockefeller would be mindi- 
cants. I don’t think any attorney practisin’ 
in my coort will ever be killed by a train iv 
thought. Most iv the bar practisin’ before 
me are On a mental track thirteen an’ a wash- 
out. Go on wid the case, Mr. O’Rouke.” 
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Honora Callaghan was called, and proved 
a case of non-support satisfactory to his 
honor. 

“Whin did your husband work last, and 
what pay did he receive?” inquired his honor, 
preparatory to making his decree. 

“Yir honor, he has not worked for the 
past two years, and I have not received a 
penny for my support. Most of the time he 
has been in jail,” meekly answered Honora. 

“Honora Callaghan,” began his honor, in 
summing up, “I’m sorry I can’t issue a de- 
cree compellin’ your blackguard husband to 
support you, an’ pay you so many dollars per 
week, because I’m no partner iv Uncle Sam 
an’ have no conniction wid the United States 
mint, because no judge can manufacture as- 
sets, an’ love an’ affiction can’t be bought in 
the open market ’cept by boys in love who 
buy their affiction at candy counthers, ice- 
cream stands, and sody-wather fountains. 

“Marriage is a pecooliar institootion; whin 
a man marries he ties himself up to a wharf, 
an’ his wife is an anchor which holds him 


| 
| 
| 





fore and aft. If he gits a good wife she will 
sarve him as a paddle wheel down the throu- 
blesome strame iv life, but if he gits a poor 
one, instid iv a warm corner he simply buys 
himself a refrigerator; that is, she simply 
hands her husband a snowball instid iv the 
Gulf strame iv affiction. The decree iv the 
coort is that you may lave your husband’s a 
minsa et thoro.” 

“What is a minsa et thoro?” impatiently 
asked Honora. 

“Excuse me, madam,” replied his honor, 
“a minsa et thoro is tall English, wich, iv 
ccorse, you don’t understhand; thranslated 
into common phraseology they manes bed 
an’ board.” 

“But, yir honor, I can’t lave my husband’s 
bed an’ board bekase he’s confined in jail, an’ 
I niver had any desire to share it,” inter- 
jected Honora. 

“The coort can’t allow ignorint people to 
insthruct it in law, an’ the coort sthands ad- 
journed,” angrily replied his honor. 


FEAR OF PREMATURE BURIAL. 


HE will of Miss Frances Power Cobbe, 
who died in April of this year, contained 

a remarkable clause. Miss Cobbe, whose 
fame as authoress, social reformer, and phil- 
anthropist, is world-wide, had an intense 
horror of being buried alive, and her will con- 
tained a strict and solemn charge to her med- 
ical attendant to perform on her body “the 
operation of completely and thoroughly sev- 
ering the arteries of the neck and windpipe, 
nearly severing the head altogether, so as to 
render any revival in the grave absolutely 
impossible.” In order to make the clause 


binding she added: “If this operation be not 
performed and its completion witnessed by 
one or other of my executors, and testified 
by the same, I pronounce all the bequests in 
this will null and void.” 


As Miss Cobbe was 


| 
| 
} 
| 
| 
| 
| 
| 





fairly wealthy the executors strictly obeyed 
the injunction. 

Miss Cobbe’s fear of premature interment 
has been shared by many notable people. 
Daniel O’Connell ordered his heart to be re- 
moved from his body and sent to Rome. 
Harriett Martineau bequeathed her doctor 
£10 to see that her head was completely 
severed from her body. Lady Burton, the 
wife of the distinguished African traveler, 
scientist and author, directed that her heart 
should be pierced with a needle and her body 
submitted to post mortem examination. 
Meyerbeer left instructions that his body 
should be left undisturbed for “ten clear 
days,” and that “bells must be fastened to 
my feet, and veins opened in my arms and 
legs.” 
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THE STUDENT ROWS OF OXFORD, WITH SOME HINTS 
OF THEIR SIGNIFICANCE 


I. 


By Louis C. CORNISH. 


HE student in our colleges today inher- 

its privileges, which appear to him as 
having always existed. No matter how far 
distant his home may be, he journeys from it 
in safety. Even though he be the only rep- 
resentative from his State or city, he is 
entitled to all the rights of citizenship in 
his university. And not only does his college 
town give to him all the benefits which she 
allows her townspeople, she not infrequently 
offers him special inducements to dwell 
within her borders. 

But the time was, and it was not so long 
ago, when these privileges were by no 
means assured to the man who would study 
at a university. In the middle ages the 
student came to the university at his own 
peril, or it may be protected by a “safe 
conduct” from the King. There he found 
himself a member of a group that was either 
superior or inferior to the other students of 
the university according as his section of the 
land was numerically represented, but in 
either case he had to fight his way to his 
privileges. If his nationality Welsh or 
Scotch for example—held the balance of 
power, then he must fight to maintain it. 
If he belonged to a small group, he needs 
must fight to live at all within the university. 
And then his feud with his fellow students 
was but incidental to the feud which all the 
students had with the town, which was seek- 
ing either to expel the university from its 
gates or to exploit the scholars for its own 
benefit. The student must fight both his fel- 
low students and the town. 

The privileges which the student of our 
own time enjoys as his right, in the twelfth 
and thirteenth centuries belonged to the 
“projected efficiency” of college life. And 





the students of those centuries were busily 
engaged in projecting their efficiency. 

It is proposed to show in these articles 
how the contentions among the students 
from about the time of the Conquest down 
to the reign of Richard II. did really project 
the privileges which we of today somewhat 
heedlessly enjoy. And it is also proposed 
to suggest the significance of this new chap- 
ter of Oxford history, now beginning with 
the Rhodes Scholarships, as it appears in 
the light of these old time contentions and 
their issue. 

In order to understand these long and bit- 
ter struggles, it is necessary first to know 
something of the university life at Oxford 
at the beginning of the thirteenth century; 
the number of students, their habits, the con- 
ditions of the town which they infested, and 
the powers outside the university to which 
the disputants constantly appealed. 

Both teachers and pupils came to Oxford 
from all peoples, nations and languages, from 
England, Wales and Ireland, and from the 
continental possessions of the English 
crown. There were Spaniards, Swedes, 
Bohemians and natives of Hungary and Po- 
land, there were Scotchmen who held a 
“safe conduct” from the English King, and 
there were Parisians whose coming was for 
many years the subject of special clauses in 
the Anglo-French treaties. 

This concourse of foreign students would 
seem to indicate a large body of men in the 
University, and yet there is hardly a point 
in its early history more difficult to deter- 
mine than its size. The Archbishop of 
Armagh, Richard Fitz-Ralph, declared be- 
fore the Papal Consistory at Avignon in 1357 


*S. F. Hulton, Rixe O-xonienses, p. 8. 
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that in his early days there were at Oxford 
some thirty thousand students.? This state- 
ment has been quoted by many writers, es- 
pecially those of early date, and it has been 
urged in its support that evidence shows 
there were no less than three hundred inns 
and halls, each capable of accommodating a 
hundred students, and that the student body 
included “barbers, copyists, writers, parch- 
ment preparers, illuminators, book-binders, 
stationers, apothecaries, surgeons and laun- 
dresses,” * in short all persons in any way 


thousand strong. So we hardly are justified 
in thinking that there were less than four 
thousand students* gathered at Oxford be- 
tween 1200 and 1300. 

ut if we accept only this smaller number, 
the elements brought together by four thou- 
sand young men in those riotous days must 
have been a severe tax on the endurance 
of even a mediaeval community. Some we 
are told “lived under no discipline, having 
no tutors, saving him who teacheth all mis- 
chief;”® while others “thieved and quar- 





THE ORIGINAL SEAL OF BALLIOL COLLEGE, OXFORD. 


connected with the gown rather than with 
the town. Then in his account of the tem- 
porary expulsion of the university from Ox- 
ford by Henry III., in 1264, William of 
Rishanger tells us that at the time “the 
number of clerks whose names had been 
inscribed in the registers of Masters (im 
matriculus rectorum) was upwards of fifteen 
thousand.’”* And after the riot of 1208, 
we learn from the townspeople that the 
clerks mustered rather more than three 

*Lyte, p. 94. 

*Huber, I., pp. 67 and 403. 

*Walsingham, p. 514. 


relled all day and only for fashion’s sake 
thrust themselves into the schools at ordi- 
nary lectures.” They dwelt where they 
pleased, living singly in the houses of the 
townsfolks, or in halls which a number of 
them rented together. They had no appre- 
ciation of the rights of person or of prop- 
erty; they pillaged each others’ rooms, killed 
citizens and even sacked monasteries. They 
spent their time with “dibs, dice and cards,” 


and we learn that they enjoyed “ball-play 
*Boderick, p. 14: “No more than 2000, or at 
most 3000.” 
*Fuller, History of Cambridge, 1., p. 34. 
*Hulton, p. 12. 
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in the private yards and gardens of the 
townsmen.”’ We also find that athletes 
‘“practysed themselves in shootinge with the 
bow and arbelstre, to play with the sword 


and buckler, to runne, to just, to play with 


the poleaxe, and to wrestle; and they began 
to bear harneys, to runne horses, and to ap- 
prove them, as desyringe to be good and 
faithful knightes to susteyne the faith of 
God; for youth, emulous of glory, seeks 


these exercises against the time that war 
o3 


shall demand their presence.’ 





at Oxford we find this custom prevailing in 
the early days. We hear of the “Northern 
Nation,” including the Scots and northern 
English, of the “Irish,” the “Southern” and 
the “Welsh.” From the first the nations 
lived in the neighboring halls for reasons of 
protection, and afterward they frequented 
certain colleges. For instance, later on, we 
hear that Exeter College “was much troub- 
led with Welshmen.” These nations fought 
bitterly among themselves about theology 
and everything which appealed to the aca- 





OXFORD UNIVERSITY SEAL, ABOUT 1200 A.D. 


In such a community obviously quarrels 
must have been frequent and quarrels in 
the early days of the university invariably 
meant battle, as is seen in the warfare be- 
tween the students. In the continental uni- 
versities the students were grouped in cor- 
porate bodies according to countries, and 
these divisions—we might almost call them 
fighting fraternities—had definite university 
privileges and were known as “nations.” So 


Hulton, p. 13. 


demic mind, and their riots help us to under- 
stand the fury of the strife between the town 
and gown. The account of two battles may 
serve as an illustration. 

“In 1258, on the feast of Holy Trinity, fell 
out a sad dissension between the scholars 
of divers nations. The Northern and Welsh 
joined together against the Southern, and had 
banners and flags among them to distin- 
guish each division. They also pitched their 
field near Oxford, in that of Beaumont as 
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it seems, where each party trying their valor 
fell together in such a confusion with their 
warlike array, that in conclusion divers on 
both sides were slain and pitifully wounded. 
This bloody conflict during among them for 
some time, the event thereof was this, that 
the Northern Scholars with the Welsh, had 
with much ado the victory.” * 

The second battle, selected like the first 
from the records of many others, occurred in 
1388, more than a century later. “On Thurs- 
day in the fourth week in Lent in the twelfth 
year of the reign of Richard II., Thomas 
Speeke, Chaplain, and John Kirby with a 
multitude of other malefactors, appointing 
captains among them, rose up against the 
peace of the King, and sought after all 
Welshmen abiding and studying in Oxford, 
shooting arrows before them in divers streets 
and lanes as they went, crying out ‘War, war, 
war! Fle, fle, fle! The Walsh doggys and 
her whelyps, and ho so looketh out of his 
house, he shall in good soote be dead’; and 
certain persons they slew and others they 
grievously wounded, and some of the Welsh- 
men who bowed their knees to abjure the 
Town, they, the Northern Scholars, led to the 
gates, causing them to kiss the gates in dis- 
honorable fashion. But, being not content 
with that, they, while the said Welshmen 
knelt to kiss it, would knock their heads 
against the gate in such an inhuman manner 
that they would force blood out of the noses 
of some, and tears from the eyes of others.’” 

Nor wasthereany greater harmony among 
the older men in the University world, 
among the Masters and Monks, for here as 
between the town and gown certain prin- 
ciples were working themselves into clearer 
definition within the social consciousness. 
Rivalry existed between the different monas- 
tic orders. The monks and the official clergy 
of the University were continually at odds. 
Wycliff, writing at about the time of the battle 


“cc 


just described, speaks of every friar as “a 


‘Quoted from Wood, in Hulton, p. 18. 
*Wood; quoted by Hulton, p. 24. 





dead carcass come out of his sepulchre, 
bound up in funeral clothes and egged on by 
the devil to act among men.” And the 
townsfolk may have taken seriously his in- 
genious theory that the damp and fogs of 
Oxford were due to the fact that “the Mendi- 
cant Friars being inordinately idle and being 
commonly gathered together in large num- 
bers caused a whole sublunary unseasonable- 
ness.’ 

Meanwhile the town of Oxford was no in- 
considerable borough. In early days it had 
been the meeting place of national assem- 
blies. In the immediate neighborhood were 
wealthy religious houses, such as Abingdon, 
Enysham, Oseney and S. Frideswyde’s, and 
just outside the city gates were royal resi- 
cences where two kings were born, Richard 
at Beaumont Place, and John at Woodstock. 
Down to 1305 tiltings and tournaments were 
regularly held in the town, although the pic- 
ture of them which has been preserved for 
us is not wholly attractive. “Many sad cas- 
ualties were caused by these meetings, 
though ordered with the best caution. Arms 
and legs were often broken as well as spears. 
Much lewd people waited upon these assem- 
blies, light housewives as well as light horse- 
men repaired thereto. Yea, such was the 
clashing of swords, the rattling of arms, the 
sounding of trumpets, the neighing of horses, 
the shouting of men all day-time, with the 
roaring of riotous revellers all the night, that 
the scholars’ studies were disturbed, safety 
endangered, lodging straitened, charges in- 
larged, all provisions being inconscionably 
enhanced. In a word, so many war horses 
were brought together hither, that Pegasus 
himself was likely to be shut out; for where 
Mars keeps his terms, there the Muses may 
even make their vacation.”* 

Over its own heterogeneous members and 
this mixed population within the town the 
infant University, fully engaged in fighting its 
battles as a body, could have but little con- 


"Wood; quoted by Hulton, p. 88. 
“Hulton, p. 1. 
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trol; and the fact that the Muses did not 
“make their vacation” and that Mars con- 
tinued to “keep his terms” at Oxford for 
some centuries to come accounts for the 
feuds which inevitably followed from such 
conditions, 

It should be remembered also that every 
riot of note in the university world brought 
into conflict all the elements of feudal life, 
town, crown and church: the town, usually 
with justice, seeking only its own welfare; the 
church and crown and university contending 
for larger principles, of which doubtless they 
were quite unconscious. A monkish dog- 
gerel tells us truly what often happened: 


Chronica si penses; 

Cum pugnant Oxienses, 

Post paucos 

Volat via per Angligenses.* 
When Oxford scholars fall to fight 
Mark the Chronicles aright, 
Before many months expired 
England will with war be fired.? 


Before proceeding to the account of the 
actual hostilities between town and gown, it 
may be well to note further some of the 
causes for which they persistently fought, for 
these issues gave rise to the hatred of which 
the riots were only the indication. House 
rent and food are naturally first among them, 

For several generations after the founding 
of the university, it owned no property, and 
if it so desired could move easily to another 
town. Scholars and teachers alike were poor 
and even the richest among them at short 
notice probably could have carried away with 
them all their worldly goods. Only the 
wealthiest could boast that he had 

, “At his beddes hed 

Twenty books clothed in black or red 

Of Aristotle and his philosophie.’’* 

So if the thrifty merchant of Oxford col- 
lected his rent, he must needs have been a 

*Wood, I., p. 258. 


*Chaucer, Prologue, Canterbury Tales. 
*Oxford Hist. Soc. Pub., XV., p. 460. 





hard landlord, and that he was bent on col- 
lecting his dues is shown in the constant 
trouble over the lodgings. But this trouble 
was so divided between the owners of differ- 
ent halls and houses, that it does not lend 
itself to our study so readily as does the con- 
tention over the market. 

“As concernng the first rise of the Market 
of Oxon and when it began, it is beyond all 
record to deliver,”* and the same may be said 
concerning the market contention. No- 
where else has there been such a constant 
struggle for the supremacy between the two 
rival corporations, the town and the gown. 
From Edward III. to George III. the dispute 
never ceased. There was jealousy from the 
earliest days, the town anxious to sell every- 
thing as dear as possible, the gown angry at 
the system of two prices—the cheaper price 
for townsfolk and the higher for the students 
—and no doubt unduly anxious to reduce 
the cost of living to the lowest possible ex- 
pense. 

For a long time the University had no 
claim whatever over the market, but in 1214 
the Papal Legate, in withdrawing an inter- 
dict laid on the town (for hanging three 
clerks of which we shall speak further on), 
gave it the right to be represented at the 
Assize. And this right gradually drew to 
itself more important privileges.® 

In 1275 we find the King writing to the 
Mayor and Burghers “that they carefully ob- 
serve the assize and the price of victuals, wine 
and other vendible things, lest the Scholars 
should be abused in their mercats. For now 
the Mayor was Clerk of the Mercat, and 
when any assaying was made by him of ven- 
dibles or potables the Chancellor or deputy 
was only present or a looker-on.’”* 

In 1290 we learn that “the Chancellor and 
Scholars, as well as the Mayor (who before 
had the sole authority), had the power grant- 
ed to them of the Assize of Victuals, & also 


*Ogle’s Oxford Market. Oxf. Hist. Soc. Pub. 
XVI., p. 46. 
"Ogle, p. 47. 
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the Power of determining about weights and 
measures.”* 

From this time on the town continued to 
lose certain of its market privileges. Five 
vears later, in 1295, for some unstated rea- 
son the town refused to pay their fee-farm 
rent for the market to the Crown, and con- 
sequently “King Edw. the Ist did seize upon 
the Clerkship of the Mercat to the use of the 
Exchequer, and let out the same sometime 
to the Constable of Oxford, and sometimes 
to others who should pay for it.”? 


tom 





Thus far the records seem to show the city 
suffering under persecution, in which the 
gown aided by the crown was snatching away 
its rights. And no doubt this is a true pic- 
ture of much that was happening; but the 
other side of the question, the provocation 
for royal interference in behalf of the gown, 
is seen in two letters from the King ad- 
dressed to the City, under the dates of 1330 
and 1331. The first orders that “Wine 
should not be sold dearer in Oxford and the 
suburbs thereof than in the City of London, 


= 


ARMs OF OXFORD UNIVERSITY 


From the East Window of the Bodleian Library. 


This escutcheon combines the three mottos, 


used in succession, of the University. 


The town naturally was exasperated at 
being deprived of the Clerkship, but a worse 
trouble was to come, for we learn that, 
“Whereas King Edw. ii. had before in a 
Charter of his join’d the Chancellor and 
Mayor together absolutely in the custody of 
the Assize, as aforesaid, Edw. iii. now joined 
them together herein: for upon the Mayor’s 
Non-Complyance herewith the Chancellor 
alone was to have the custody of the said 
Assize.’”* 

*Ogle, p. 48. 

*Jb., pp. 49 and 13. 

*Ayliffe, History of Oxford, I., p. 100. 


| unless it be a half penny in every quart” ;* 
| while the second appoints a commission to 





inquire into and redress “the unusual and 
uneven selling of Wine and Victuals in Oxon 
by the Baillives and others.”* 

This inquiry appears to have brought 
about an agreement, in 1348, between the 
two corporations to hold a joint assize of 
weights and measures, but any good results 
it might have had were lost after the riot of 
St. Scholasticas’ Day, when a large number 
of students were killed. 


‘Ogle, p. 52. 
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The town for a time lay in disgrace under 
interdict and the schools were all but empty. 
To appease the scholars a new charter was 
given to the University in 1355, assigning to 
it the sole right to the assize of bread, beer 
and wine, as well as of weights and meas- 
ures; and only the fines and forfeits re- 
mained to the Town, in aid of their feefarm 
rent to the Crown. 

Seventeen years later, 1372, the King re- 
newed his grant to the University “for the 
Correction of Victuals,’ and other evidence 


| 
| 


| 
| 





How far the University had progressed 
during the next fifty years in claiming juris- 
diction over all vendables is shown by an 
action of the Chancellor, who, in 1428, sum- 
nioned before the University Convocation 
the Mayor, Aldermen and Bailiffs, and sev- 
erally censured them “for wresting from 
common Victuallers certain vendables to'the 
prejudice of the King’s University, damage 
of the public Markat, unjust detriment of the 
Community of Students, and against the due 


course of conscience.”' And, in 1445, the 





CITY SEAL, OXFORD. 


indicates that the “correction” of all mar- 
ketable articles was passing into the hands 
of the gown. 

Soon after this last grant we find the Uni- 
versity seeking to extend its privileges over 
the sales of a monastery by laying claim to 
the assize of certain vendables at the Fride- 
swyde Fair, but the Canons explained to the 
King and the claim of the University was dis- 
allowed. No doubt this was a check to the 
pretensions of the gown, but it was only 


temporary. 








Chancellor fined and imprisoned a butcher, 
whom he had convicted of selling bad meat, 
though under what power of imprisonment 
he acted does not appear, as no authority is 
quoted. In the following year a baker was 
similarly convicted, and was imprisoned in 
Bocardo, “propter defectum pondcris panis 
equini.” 

Perhaps the most dramatic scene in the 
triumph of the University over the Town 
in the control of the market—and it marks 


7Ogle, p. 54. 





658 





The Green Bag. 





the end of the contention so far as our pur- 
pose is concerned, for henceforth the influ- 
ence of the University is dominant—is the 
general “inquisito,” or assize of victuals, held 
before the Chancellor, Gilbert Kymer, in 
1449, at which he summoned before him, in 
his own quarters in Durham College, all the 
butlers and manciples and investigated the 
condition of things. And the condition was 
not wholesome, for the record says that 
“every one of the bakers about the Univer- 
sity made only bread that was bad in taste, 
color and in smell, and their loaves were 
underweight”; and we learn further that they 
“gave only twelve to the dozen to Clerks, 
Whereas they gave Thirteen to the dozen to 
townsmen.” In which testimony we see a 
custom that still lingers among us in the 
familiar phrase, “baker’s dozen.” 

The following incident shows the unfair 
advantage which the University had over the 
Town in this struggle and which enabled it 
to gain the mastery. In 1530, Michael Hethe, 
Mayor of Oxford, refused to take oath to 
observe the privileges of the University, the 
privileges in question relating principally to 
the market. Bedells summoned him to the 
Vice-Chancellor, but he refused to go, say- 
ing, “Recommend me unto your Master, and 
shew him I am here in this town, the King’s 
gracious lieutenant for lack of a better, and 
I know no cause why I should appear before 
him. I know him not for my ordinary; if 
there be any cause between the University 
and the Town, I shall be glad to meet him 
at a place convenient.’” 

This courageous answer has a sound of 
modern independence which leads us to wish 
that the outcome might have been more 
favorable to the Mayor, but he was fighting 
against overwhelming odds. Again he was 
summoned before the Vice-Chancellor, and 
again he refused. Then the Vice-Chancellor, 
acting not as a contending official but as a 
priest—the two offices were conveniently 


*Hulton, p. 08. 
*Wood, Annals, I1., p. 37. 


| 





blended in those days—promptly excom- 
municated him, adding a curse on all who 
should eat or drink in his presence. 

No one man in the little town of Oxford 
could stand against this power of the Church, 
and we find ‘forasmuch as so long as said 
curse lasted, he was to be deprived of several 
privileges, he was sorely troubled in mind 
and could take no rest. At length, consider- 
ing the sad estate he was likely to endure, he 
humbly required of the Commissary and 
Proctors absolution, which being promised, 
was at length by the said Commissary and 
others given; but with this condition, that 
he should perform his corporal oath, ‘de 
stando juri et parendo mandatis Ecclesiae.’ ** 
This power of excommunication was not in- 
frequently used by the University in con- 
nection with the market quarrels. 

For many years the struggle continued 
with only slight variation. The Town occa- 
sionally gained a point, or recovered one 


already lost, but usually paid dear for it by 


some royal grant of a new privilege to the 
University. Nearly a century after the Chan- 
cellor held the assize in his chamber in Dur- 
ham College, we find a curious record of the 
evil practices on both sides. In 1531, the 
Town complains to the King about the Uni- 
versity. The Deputy Commissioner seized a 
quarter of beef from a butcher, we are told, 
“and then he’ said these words, ‘Clare, thou 
hast forfayted thy quarter of beefe,’ and so 
extorciously took it from him and dyd ette 
it in Lingcolne College, and never payd for 
it.” The Commissioner answered that the 
“meat was regratid” (i. ¢., it had been sold 
twice in the same market), and that he had 
paid for it, “for the beefe, or the value there- 
of, Every Pennyworthe was Bestowid apoun 
pore prisoners, and other pore people, where 
he might have converted yt to the Common 
profyte of the University, according to the 
privilege of the sd Universitie, if it so had 
plesid him.”* The fact that the value of the 


"Ogle, p. 58. “Je. 
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beef had been given to charity, granting that 
such had been the case, could have been but 
cold comfort to the butcher; and surely the 
arbitrary power of the Commissary was such 
as constantly to cause friction. Three years 
later, 1534, the Mayor and Council of Ox- 
ford “boldly affirme that the sayd Chaun’r 
Schollers be not Clarks of the Markett, and 
that they have never used it peacably, but 
by wrong usurpation,” and they also affirm 
that the University should not be allowed “to 
set the price of coneys, nor of other things 
wh they buy of ye freemen of the Towne.” 
But again we see against what conditions 
the University was fighting in an item from 
“The Particulars of the University Petition 
to the King in 1661,” which reads: “Euery 
browne baker to sell iij horse loves for a 
penny, and they to wey according to the 
Statute in that behalffe provided & the same 


Ib. 
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loves to be made most of beanes and not all 
of branne, uppon payne of forfetinge of Xs 
so often as any of the sayd bakers do offend 
in any of the premises, besides further pun- 
ishment as before.’ 

So the struggle continued, with complaints 
and petitions from both town and gown until 
1771, when Parliament passed an act for 
“Removing, Holding and Regulating Mar- 
kets within the City,” and under this Act, as 
amended successively in 1781, 1812, 1838 
and 1888, the Market of Oxford is still ad- 
ministered. 

Such is the history in brief of one main 
point of contention between town and gown, 
in itself perhaps hardly worthy of so long a 
digression, but important, because it shows 
the sources of constant strife and the never- 
ending opportunities for quarrels and hand- 
to-hand battles. 


"Ogle, p. 60. 





SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


VI. 


Russian Seizures of Neutral Merchantmen—The Right of Visit and Search, 
of Capture, and the Alleged Right of Sinking Neutral Prizes. 


By Amos S. HERSHEY, 
Associate Professor of European History and Politics, Indiana University. 


T HE most important questions of Inter- 

national Law bearing upon the rights 
of neutrals which have thus far’ arisen from 
the Russo-Japanese war have grown out of 
the exercise of the right of visit and search 
and from the seizure of neutral vessels in the 
Ked Sea by several crusiers of the Russian 


Volunteer Navy, as also the seizure and (in 
two cases) the sinking of neutral prizes in 


the Pacific Ocean by the Vladivostok squad- 
ron during the month of July. 

Complaints were heard almost at the very 
beginning of the war of the searching and 
detention of neutral merchantmen by the 
*August 25, 1904. 


Russian Mediterranean fleet in the Red Sea 
and of the detention of several British and 
American ships at Port Arthur.’ The tem- 
porary detention of the British and Ameri- 
can vessels at Port Arthur, whether due to 


*It was also reported by Admiral Alexieff that 
the German cruiser Hansa, engaged in transport- 
ing German subjects from Port Arthur, was fired 
upon by Japanese warships; but the circum- 
stances were not described, and, according to Ad- 
miral Alexieff’s own admission, the vessel ap- 
pears to have harbored Russians in the guise of 
Germans. The incident appears to have attracted 
but little attention. From the military corres- 
pondent of the London Times, February 17, 1904. 

A British steamer (the Fu Pung) was also fired 
upon by a Russian guardship as it was leaving 
Port Arthur. This was said by Admiral Alexieff 
to have been due to a misunderstanding. 
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the fact that they harbored Japanese refu- 
gees' or whether caused by motives of mili- 
tary expediency, does not seem to have 
been regarded as a serious matter by either 
of the neutral governments concerned, al- 
though there appears to have been some dip- 
lomatic correspondence and, in one case at 
least, a claim for the payment of demur- 
rage.* It is probable that the tempo- 
rary detention for military purposes 
of neutral merchantmen in a beseiged or 
b'ockaded port, more particularly at the 
beginning of a war, would be regarded with 
a certain degree of leniency by friendly neu- 
trals. A payment of demurrage by the belli- 
gerent government to the neutral owners is 
probably the utmost that would be expected 
by the neutral Government* under these 
circumstances. 

A much more serious matter was the stop- 
ping and searching of a number of neutral 
merchantmen in the Red Sea by the Russian 
Mediterranean fleet on its return from its 
projected voyage to the Far East during the 
second week of the war. Three neutral col- 
liers® laden with steam coal, which was 
doubtless destined either directly or indi- 
rectly for Japan, were seized and brought as 
prizes into the Gulf of Suez within Egyptian 
territorial waters. Here they were detained 


*As reported in the case of the British steamer 
Wen Chow. See London Times (weekly edition), 
February 19, 1904. 

*The American steamship Pleiades was by some 
supposed to have been detained for strategic rea- 
sons. See New York Times for February 14, 
1904. 

°We note that the Russian Government has 
granted compensation to the owners of a British 
vessel—the steamer Foxton Hall—for loss sus- 
tained during her detention at Port Arthur in 
February.. See New York Times for August 4, 
1904. 

‘It would, of course, be different in the case of 
a war vessel. 

‘Two of them, the Frankly and the Ettrickdale, 
were British, and one, the Matilda, was Norwe- 
gian. For a summary of the facts, see Lawrence, 
War and Neutrality, pp. 114f. The Russian Gov- 
ernment has since agreed to indemnity by the 
owners of the British colliers Frankly and Ettrick- 
dale. See New York Times for September Io, 


1904. 








for about four days, and in the meantime 
these waters were used as a base of anchor- 
age from which to overhaul neutral vessels 
in spite of the protests of the Egyptian Gov- 
ernment. The colliers were soon released 
however, in response to a telegraphic order 
from the Czar on the ground that these cap- 
tures had been made before the Russian 
Government had formally declared coal con- 
traband of war. 

The return of the Russian Mediterranean 
fieet to the Baltic, the continued inactivity ot 
the Baltic fleet 
or blockade of the Russian fleet at Port Ar- 


, and the practical bottling up 
thur almost ever since the beginning of the 
war, left the control of the high seas and of 
contraband trade in the hands of the neutral 
nations and the Japanese except for anocca- 
sional sortie by the Vladivostok fleet which 
inflicted some serious damage upon Japanese 
transports. There seems, however, to have 
been no interference with neutral trade until 
the seizure of the A/lanton on June 16 and the 
Cheltenham early in July® for the carriage of 
contraband. 

These seizures had excited some interest 
aud controversy when the world was sud- 
denly electrified by the news that two cruis- 
ers, the Peterburg and the Smolensk, belong- 
ing to the Russian Volunteer fleet in the 
Black Sea, had passed out of the Bosporus 
and the Dardanelles into the Mediterranean 
as merchantmen early in July (one of them 
flying the Red Cross flag), had passed 
through the Suez Canal, and were holding 
up and seizing neutral vessels in the Red 
Sea.’ These vessels had apparently passed 
through the Straits (as, indeed, appears to 
have been their custom for some years past), 
without protest from Turkey or the Powers; 

*These seizures will be discussed in our next 
paper. 

"It was also learned that the Russian 
guardship Chernomorets, a gun vessel belonging to 
the regular Black Sea fleet, had been sent 
through the Straits on July 16, but it was sub- 


sequently stated that this vessel had gone to the 
Piraeus in Greece on its usual voyage. 
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but a terrible storm of indignation was ex- 
cited in England when it was learned that 
the British liner Malacca, belonging to the 
Peninsula and Oriental Navigation Company 
and bound for Yokahama via Hong Kong, 
had been arrested by the Peterburg in the 
Red Sea on July 13' on a charge of carrying 
contraband, and was being brought to Port 
At 


about the same time much excitement was 


Said through the Suez Canal as a prize. 


created in Germany by the news that the 
Heinrich had 
been stopped by the Smolensk on July 15 and 


German mail-steamer Prinz 
that a portion of her mail destined for Japan 
(two mail bags for Nagasaki) had been con- 
fiscated, the remaining portion having been 
transferred to the British steamer Persia 
which was forcibly detained for that pur- 
pose.” 

30th the Govern- 
ments at once entered vigorous protests 


sritish and German 
against what they regarded as violations of 
neutral rights. The German Government 
claimed that, while “the exercise of the droit 
ce visite in the case of mail-steamers may 
perhaps be justifiable, the confiscation oi 
niail bags directly contravenes the provisions 
of International Law.’* It asked for a dis- 
avowal of the Smolensk’s action and the re- 
turn of the captured mail sacks. These de- 
mands were readily agreed to by the Russian 
Government, and the German Government 
is said to have been assured that the confis- 
cated mail bags would be returned as soon 
as possible and that the German mails would 
not again be molested by the Russian aux- 


*The news did not reach the public before July 
17. Several British vessels had been visited and 
searched prior to the seizure of the Malacca, but 
these had merely been detained for a short time. 


7A section of the English press had commented 
very strongly upon the detention and search of 
the British mail steamer Osiris by the Russian 
gunboat Krabri early in May. See Lawrence, 
op. cit., p. 185. 


*See London Times (weekly edition) for July 
22, 1004. Germany does not seem to have raised 
the question of the status of the Smolensk. 





iliary cruisers. Russia also agreed to indem- 
nify the German shippers and consignees for 
any losses sustained on account of the seiz- 
ure of German ships and the detention of 
German mails. 

The British Government, in addition to a 
protest and a demand for the immediate re- 
lease of the Malacca which appears to have 
amounted to an ultimatum, is said to have 
instructed the British Mediterranean fleet 
under the command of Admiral Domville*to 
patrol the Red Sea and prevent any further 
molestation of British steamers by Russian 
merchantmen into 


suddenly transformed 


warships. Charges of “piracy” were freelv 
made by the most conservative London 
newspapers, and public opinion in England 
appears to have been a unit in support of 
the firm attitude of the British Government. 

The British protest against the seizure of 
the Malacca was partly based upon the 
that the 


steamer was alleged to be carrying consisted 


ground contraband which the 
of 300 tons of British Government stores 
(each case of which was marked with the 
broad arrow or Government stamp) con- 
signed to the British naval station at Hong 
Kong and intended for the use of the British 
China squadron. Sir Charles Hardinge, the 
British ambassador at St. Petersburg, is also 
said to have presented a general protest 
against the exercise of the right ot search 
and seizure by vessels of the Russian Vol- 
unteer Navy, the question of the right of 


these vessels to pass the Bosporus and 


Dardanelles not having been raised.’ The 
Russian officials contended on the other 


*Admiral Domville is reported to have detached 
two of his cruisers with orders to proceed to 
Port Said, with a view of retaking the Malacca, 
in case an effort were made to take her to a Rus- 
sian prize court. They fortunately failed to reach 
Port Said before the departure of the Malacca 
from that port. 

‘The British Government appears to have 
raised the question of the status of the vessels 
of the Russian Volunteer fleet rather than to 
have charged Russia with a violation of the 
Treaties of Paris and London. 
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hand that the Malacca, in addition to British 
Government stores, had on board munitions 
of war intended for the use of the Japanese, 
and that the captain of the Malacca had re- 
fused to show the manifest of his cargo.’ 

The Russian Government, acting, it is said, 
in accordance with the personal wishes of the 
Czar and upon the advice of the French Govy- 
ernment, finally (on July 21) consented to re- 
lease the Malacca upon the assurance of the 
Eritish Government that the war munitions 
on board the vessel were British Govern- 
ment stores, after a perfunctory or pro forma 
examination of the cargo by a British and 
Russian consul.? Russia also promised that 
no similar incident should occur in the future 
and agreed to instruct the officers of her 
Volunteer Navy to refrain from interference 
with neutral shipping in the future on the 
ground that “the present status of the Vol- 
unteer fleet was not sufficiently well-defined, 
according to International Law, to render 
further searches and seizures advisable.” 
There was no agreement in principle on the 
broader question of the right of the passage 
of the Straits on the part of these vessels,® 
and considerable excitement was caused in 
both England and Germany by the subse- 
quent seizure of one German and several 
British ships* in the Red Sea; but these seiz- 

*This is, however, emphatically denied by the 
Secretary of the Peninsular and Oriental Navi- 
gation Company. See letter to the London Times 
for August 5, 1904. 

*This examination was held at Algiers on July 
27, and the vessel was released in accordance with 
this agreement. 

*This is based on Premier Balfour’s statement 
to the House of Commons on July 28. See e.g. 
New York Times for July 29, 1904. 

‘The German Scandia and the British Ardova 
and Formosa. The Ardova is said to have con- 
tained military supplies consigned to the United 
States Government at Manila. 

As we write, the news reaches us that several 
British steamers have again been stopped and 
visited by cruisers of the Russian Volunteer Fleet. 
We are also informed of the extraordinary state- 
ment made by Premier Balfour to a deputation 
of the London Chamber of Commerce to the ef- 


fect that the British Government had ordered 
two cruisers from the squadron at the Cape of 





ures séem to have been due to a failure on 
the part of the Russian Government to con- 
vey to the captains of the Russian cruisers a 
new set of instructions in time to prevent 
such action. They were speedily released on 
the same terms as in the case of the Malacca. 

No sooner had the cases of the Russian 
detentions and seizures in the Red Sea been 
thus practically disposed of, than there was 
renewed excitement in consequence of the 
news that several neutral as well as Japanese 
merchant vessels had been sunk on July 23 
and 24° by the Vladivostok squadron in one 
of its occasional sorties on the Pacific Ocean, 
--viz., the Knight Commander, a British 


Good Hope to locate the Russian Volunteer 
steamers Smolensk and Petersburg without delay 
and convey to them the orders of the Russian 
Government that they must not further interfere 
with neutral shipping. He stated that this action 
was taken at the request of the Russian Govern- 
ment. See New York Times for August 26, 1904. 
These orders have since been conveyed to the 
Russian cruisers by British vessels, and no 
further trouble is anticipated from their source. 


‘The British steamer Hipsang is also re- 
ported to have been torpedoed by the Russians 
in Pigeon Bay, near Port Arthur, on July 16; but 
this act, which occurred in belligerent waters, 
does not seem to have excited much interest or 
controversy, and it belongs to an entirely differ- 
ent order of phenomena from those discussed in 
the text. One reason given by the Russians for 
the destruction of the Hipsang was that the 
steamer refused to stop when ordered to do so. 
(See special cable to London and New York 
Times from Shanghai, July 26); another was that 
they mistook her for a Japanese vessel. (See 
Associated Press dispatch in New York Times 
for August 5.) A British naval court of inquiry 
has exonerated the captain of the Hipsang and 
has found that he acted correctly in all respects. 
It is denied that he refused to stop when ordered 
to do so, and it is claimed that there was no 
contraband, and that there were no Japanese on 
board the vessel. See New York 7Zimes for August 
24 and London Zimes (weekly ed.) for August 26, 
1904. 

It will be seen from the above scattered and 
fragmentary reports that it is not at all clear 
what the charges against the Hipsang really are. 
In any case, whether carrying contraband or en- 
gaged in an unneutral service, she should not 
have been destroyed, except in case of necessity 
or of continued or obstinate resistance to arrest. 
If the finding of the British naval court of in- 
quiry is correct, it would seem that the owners 
of the vessel are entitled to indemnity and the 
British Government to an apology. 
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steamer with an American cargo (including 
flour and railway materials) from New York 
consigned to various Eastern ports, and the 
Thea, a German merchantman with a 
cargo of canned fish consigned to Japanese 
ports. At about the same time (July 25), 
news was received of the capture (on July 
22), of the Arabia, another German vessel 
with an American cargo of flour and railway 
material consigned to Japanese ports, and 
the seizure of the British steamer Calchas, 
with a cargo of flour and machinery destined 
for Japan, on July 262 

The sinking of the Thea appears to have 
excited very little interest in Germany, but 
the sinking of the Knight Commander cre- 
ated a storm of indignation in England 
which almost rivalled, if, indeed, it did not 
surpass that caused by the seizure of the 
Malacca. It was condemned on all sides as a 
gross outrage on the rights of neutrals and a 
scrious violation of International Law.’ The 
British Government entered an energetic 
protest against the sinking of the Knight 
Commander at St. Petersburg on the ground 
that “it is not proper that, on the authority 
of the captain of a cruiser, goods alleged to 
be contraband of war should be taken from 
a merchant ship without trial.”% It is be- 

*These cases, which involve the question of 


contraband, will be considered in the next issue 
of THE GREEN Bac. 


*Even Premier Balfour stated in the House 
of Commons that it was “contrary to the prac- 
tice of nations in war time,” and Lord Lans- 
downe characterized it as a “serious breach of 
International Law,” and an “outrage” in the 
House of Lords. See New York Times for July 
29, 1904. 

‘See Premier Balfour’s statement in the House 
of Commons, cited above. He added: “The 
proper course, according to international prac- 
tice, is that any ship reasonably suspected of 
carrying contraband of war should be taken by 
the belligerent to one of its own ports, and its 
trial should there occur before a prize court, by 
which the case is to be determined. Evidently. 
if it is left to the captain of a cruiser to decide 
on its own initiative and authority whether par- 
ticular articles carried on a ship are or are not 
contraband, what is not merely a practice of na- 
tions, but what is a necessary foundation of 


| 


lieved that the Russian Government was re- 
quested to make ample amends by way of 
apology and reparation for this “outrage,” 
and that it received an intimation from the 
British Government to the effect that a repe- 
tition of acts similar to the seizure of the 
Malacca and the sinking of the Knight Com- 
mander would not be tolerated by the English 
people. A strong protest against the Rus- 
sian doctrine of contraband was also made by 
the British as well as by the American Gov- 
ernments. 

The Russian Government in its replv ap- 
pears to have expressed its willingness to 
make reparation provided it were shown to 
have been guilty of a violation of any princi- 
pie of International Law, but to have stren- 
vously insisted at the same time that there 
had been no such violation. It justified its 
right to sink the Knight Commander on the 
ground that the vessel contained contraband 
of war in the way of railway material and 
machinery, and because her captor was “un- 
able to bring her to the nearest Russian port 
without manifest danger to the squadron, 
owing to her not having enough coal.”* It 
was also urged that such action was entirely 
in accord with the Russian Prize Regulations 
as wellas theprinciples of International Law. 
Owing to the strong position taken by the 
LBritish Government, the Russian Govern- 


equitable relations between belligerents and neu- 
trals would be cut down to the root.” “Under 
no hypothesis,” said Lord Lansdowne in the 
House of Lords, “can the Government conceive 
that a neutral ship could be sunk on the mere fiat 
of a cruiser’s commanding officer, who assumed 
that the cargo of the vessel included articles 
which were contraband.” 

*See the report of Vice-Admiral Skrydloff in 
the New York Times for August 3, 1904. See 
also the Russian official report in London Times 
(weekly edition) for August 12, 1904. It is also 
charged that the Knight Commander did not stop 
until after several blank shots had been fired. 
(Admiral Skrydloff’s report says two, the Rus- 
sian official report says four shots were fired.) 
Such resistance might, if proven, be held to jus- 
tify condemnation, but could not possibly justify 
the sinking of the vessel except as the result of 
a struggle. 
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nient agreed, however, to have the case re- 
viewed by a special Admiralty Court at St. 
Petersburg! and consented to modify its in- 
structions to its naval commanders on cer- 
tain points. They were accordingly in- 
structed on August 5 “not to sink neutral 
merchantmen with contraband on board in 
the future except in cases of direst necessity, 
but in cases of emergency to send prizes into 
neutral ports.’ 

These seizures and the destruction of neu- 
iral prizes raise a number of very important 
questions in International Law, but it is our 
intention to reserve the most important of 
these, vis., those connected with the great 
subject of contraband of war for a separate 
We shall, 


therefore, confine ourselves for the present 


discussion in our next paper. 


to questions relating to the right of visit and 
search, of capture, the seizure of mails, and 
the destruction of prizes on the high seas. 
The most important question of Interna- 
tional Law arising from the seizures in the 
Ked Sea is that of the status of the cruisers 
belonging to the Volunteer Fleet of the Rus- 
sian Navy. It was not, as frequently stated 
in the newspapers, the question as to whether 


‘The Vladivostok Prize Court rendered a de- 
cision justifying the sinking of the vessel. See 
London Times (weekly ed.) for August 12, 1904. 


The British Government refused, however, to be 
satisfied with this verdict. 


"Chicago Tribune for August 6, 1904. In her 
reply of August 12 to the British representations, 
Russia is reported to have refused to recede en- 
tirely from her position as set forth in her 
“Prize Regulations,” and to have reserved the 
right to destroy, in cases of emergency, neutral 
vessels carrying contraband. At the same time 
she is said to have assured Great Britain that no 
more neutral vessels would be sunk unless cir- 
cumstances should render it impossible to bring 
them before a prize court. St. Petersburg dis- 
patch to the Chicago Tribune for August 12, 1904. 
The British Cabinet still adheres to its original 
contention. Russia’s recent reply to the British 
protest on the subject of contraband is said to 
include a refusal of the British demands in the 
case of the Knight Commander. It is understood 
that Russia still continues to maintain that her 
admiral was justified in sinking the vessel. See 
New York Times for September 20, 1904. 
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these vessels had the right to pass through 


the Bosporos and the Dardanelles with or 


without the distinct purpose of being con- 


verted into warships. That is a question of 


ioternational policy and treaty interpretation 
rather than of International Law.* 

The right of visit and search of all neutral 
merchantmen on the high seas by all law- 
fully commissioned* warships of a belliger- 
ent Government is one which has never, so 
far as we are aware, been denied by any one, 
least of all by Great Britain, the great cham- 
pion of belligerent rights on the high seas. 
As Lord Stowell, perhaps the greatest prize 
court jurist the world has ever seen, said in 
1799 in the famous case of the Maria,’ “the 
right of visiting and searching merchant 
ships on the high seas, whatever be the ships, 


‘According to a series of great international 
treaties, warships are not permitted to pass 
through the Straits, but merchant vessels are ex- 
pressly permitted to do so. The present rule 
goes back to the London Treaty of 1841, which 
sanctioned the ancient rule of the Ottoman Em- 
pire forbidding all foreign ships of war from en- 
tering these waters. These stipulations were re- 
affirmed by the Treaty of Paris (1856), the Lon- 
don Conference (1871), and the Treaty of Berlin 
(1878). It has been claimed that Russia and Tur- 
key entered into convention in 1&1 or 1901 (?) 
to permit the passage of the Straits by these ves- 
sels. but Premier Balfour recently disclaimed all 
knowledge of such an agreement in the House 
of Commons. Certain it is that Russia has been 
in the habit for some years of sending these ves- 
sels through the Straits under her merchant flag 
The British Government appears to have been 
saving its rights by protests. 

The vessels of modern Volunteer Fleets or 
Auxiliary Navies occupy a new and somewhat 
anomalous, although fully established, position 
in modern warfare and International Law. They 
are in theory merchantmen when nations are at 
peace, but may readily be converted into war- 
ships in time of war. Those belonging to Russia 
have crews which are subject to naval discipline 
and are under the control of officers of the Rus- 
sian Navy. Originally built by a great voluntary 
subscription, shortly after the Russo-Turkish war 
of 1877-78, they are at all times in the service of 
the State to which they belong, and are used for 
military, as well as for commercial purposes. 

“Tn the absence of a commission, a right of 
search and capture does not exist as against neu- 
trals.” See Taylor, International Public Law, p. 
497, and the cases there cited. 


®t Robinson, 359. 
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whatever be the cargo, whatever be the des- 
tination, is an incontestable right of the law- 
fully commissioned ship of a belligerent na- 
tion. . . . This right is so clear in principle 
that no man can deny it who admits the 
legality of maritime capture, because if -you 
are not at liberty to ascertain by sufficient 
inquiry whether there is property that can be 
legaily captured it is impossible to capture.” 
“It as,” admits Premier Balfour, “undoubt- 
edly the duty of a Captain of a neutral ship 
to stop when summoned to stop by a cruiser 
cf a belligerent and to allow, without diffi- 
culty, his papers to be examined.’ Resist- 
ance whether real or constructive (as in the 
case of convoy),” to the attempted exercise 

‘Premier Balfour in the House of Commons 
on July 28, 1904. In his remarks to the House of 
Commons on August 11, Premier Balfour admit- 
ted, however, that “in these days of huge ships, 
there were difficulties in the way of ex- 
amination of cargo which did not exist 
formerly; and this examination, though not 
forbidden by International Law, was made 
almost impossible by the difficulty of the 
operation.” The right of visit and search 
must not be confounded with the right of capture, 
which is much less absolute and which is only 


justifiable under certain conditions which we 
need not enumerate. Of course, the right of visit 


and search is also limited in several ways. In. 


the first place, it is strictly a belligerent right, and 
unless there is a strong suspicion of piracy, it 
cannot be exercised in time of peace. In the sec- 
ond place, it is restricted in its application to 
merchantmen alone. In the third place, the right 
of search should be exercised in such a way as to 
cause the least possible inconvenience or injury 
to neutrals. In other words, as much regard should 
be paid as possible to the susceptibilities and in- 
terests of neutrals. On the limitations of the 
right of visit and search, see especially Woolsey, 
$208, and Wharton’s Dig. III., §325. 

*See especially the cases of the Maria, 1799; 
Robinson, 340; The Schooner Nancy, 1812, 27 
Court of Claims, 99; and The Ship Rose v. U. S. 
1901, 36 Court of Claims, 291; also the dissent- 
ing opinion of Judge Story in the WNereide, 9 
Cranch, 440; and the opinion (obiter dicta) of 
Justice Johnson in the case of the Atalanta, 3 
Wheat. 424. The judges do not always distin- 
guish clearly between neutral and enemy convoy. 

In view of the suggestion which has been made 
in some quarters that Great Britain send her 
merchant vessels to the Far East under the con- 
voy of her warships, it may be of interest to pre- 
sent the results of my investigation of the sub- 
ject of convoy. 

It is still a matter of controversy whether neu- 





| 
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oi this right entails condemnation and con- 
fiscation. 

After this statement of the law and the 
facts so far as these can be ascertained, we 
may conclude that it is impossible for Russia 


tral merchantmen under convoy of warships of 
their own nation are bound to suffer visit and 
search. The English doctrine is best set forth 
by Lord Stowell in the case of the Maria, above 
cited. American jurists have generally followed 
the English decisions. In the case of the Nancy, 
it was held that the presence of an enemy convoy 
is constructive resistance and a denial of the right 
of search, which authorizes seizure and con- 
sequent condemnation. See also the dissenting 
opinion of Judge Story in the Nereitde, 9 Cranch, 
440. English and American writers are also gener- 
ally agreed that “International Law does not pro- 
hibit search of convoyed vessels nor substitute the 
word of the commander for actual search.” 
Dana’s Wheaton, note 242, p. 695. Cf. Hall, §272; 
Lawrence, §268; Kent, Com. Lect. VII., p. 154; 
Wheaton, Elem., §§525ff; Phillimore, III., §338. 
Woolsey appears to be alone in expressing the 
opinion that the right of convoy is destined to 
become a part of International Law. 

Continental publicists are, on the other hand, 
almost unanimously in favor of exemption from 
search in the case of convoy. See, e.g., Blunt- 
schli, §§824 and 826; Calvo, V., §§206o0ff, and the 
authorities there cited; Ortolan, Dip. de la Mer 
liv., LII., c. 7; Hautefeuille, Droits des Neutres, Tit. 
XII., c. 1; Heffter, §170; Perels, Droit Maritime, 
§56; Bonfils, Manuel, §§1597-1605. 

Nearly all the maritime Powers of Europe have 
instructed their naval commanders to respect the 
word of the commander of a convoy, and many 
of them have incorporated the principle of free- 
dom from visit of ships under convoy into trea- 
ties. Great Britain, on the other hand, still 
maintains her old position of opposition to this 
innovation on the rights of belligerents, and has 
always refused to recognize this right, even in 
treaties. 

The United States occupies a sort of interme- 
diate position on this question. While her writ- 
ers and jurists have, as a rule, sanctioned the 
English doctrine, the Government had accepted 
the principle of freedom from search under con- 
voy in no less than thirteen treaties, mostly with 
American States, prior to 1872. (For list. see 
Hall, p. 729.) Article 30 of our Naval War Code, 
issued in 1900, declares that “eonvoys of neutral 
merchant vessels, under escort of vessels of war 
of their own State, are exempt from the right of 
search, upon proper assurances, based upon a 
thorough examination from the commander of 
the convoy.” If the support or example of the 
British Government could be secured, the prin- 
ciple of freedom from search of vessels under 
convoy of ships of war of their own nation would, 
with certain restrictions, have an excellent chance 
of becoming incorporated among the undoubted 
principles of International Law. For the pres- 
ent such a pretention must be denied. 
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to escape from one of two alternatives. 
Either she violated a long line of solemn in- 
ternational compacts by sending commis- 
sioned warships through the Bosporos and 
the Dardanelles in the guise of merchant- 
men, or she violated one of the most cardi- 
nal principles of International Law by per- 
mitting or authorizing merchant vessels to 
exercise the strictly belligerent right of 
If the Peterburg 
she 


search on the high seas. 
was a lawfully commissioned warship, 
had a perfect right to visit and search the 
Malacca on the Red Sea. This being the 
case, if it is true that the Captain of the lat- 
ter vessel refused to show the manifest of 
his cargo upon being requested to do so, the 
Captain of the Peterburg was fully justified in 
assuming that she carried contraband, in 
seizing her as a prize of war, and in bring- 
ing her through the Suez Canal" on his way 
to a Russian port. If, on the other hand, as 
seems more probable, the Peterburg was not 
a lawfully commissioned warship, the Cap- 
tain of the Malacca had a perfect right to re- 
iuse to show his manifest to the Captain of 
what might, technically speaking, be re- 
garded as a piratical vessel. 

*The fact that the Suez Canal is neutralized 
by an international treaty does not, as some have 
supposed, prevent its use by belligerents for the 
transportation of their prizes. See Articles IV 
and VI of the treaty, which is printed in Hol- 
land’s Studies in International Law, pp. 28of. 

*It is difficult to see how and where the Peter- 
burg obtained her commission. She is said to 
have passed through the Straits as a merchant- 
man on July 7, to have entered the Suez Canal 
on July 9, and was busy holding up neutral ves- 
sels on July 11 or 12. If she did not have a bona 
fide commission, it is difficult to avoid the conclu- 
sion that from a purely technical point of view, 
she was guilty of an act of piracy when she cap- 
tured the Malacca. The Official Messenger of St. 
Petersburg stated on August 2, 1904, that the 
Peterburg and Smolensk had received a special 


commission; the term of which had expired by 
August 2. In that case they were undoubtedly 


In any case, 


warships, but as such they had no right to pass 
through the Straits. 

It has been suggested that she was a privateer, 
but privateering was abolished by the Declaration 
of Paris in 1856, to which Russia was a party, 
and it is not alleged that she possessed letters 
of marque. 


whether the Peterburg was a lawfully com- 
uuissioned warship or not, if, as claimed by 
him, the Captain of the Malacca did not re- 
fuse to show his manifest and if the British 
Government stores on board the Malacca 
were misaken for contraband, then the seiz- 
ure was a serious mistake and a blunder for 
which the Russian Government owed ample 
amends and reparation to all concerned.* 
Another important question raised by 
these seizures is whether the right of search 
mail 
The 


clear 


applies to mail-steamers and whether 
sacks may be regarded as contraband. 
law on this subject is by no means as 
as could be wished. The best rule is prob- 
ably that laid down in the United States 
Naval War Code prepared by Capt. Stockton 
cf the United States Navy and issued by the 
Secretary of the Navy on June 27, 1900. 
“A neutral vessel carrying hostile dispatches, 
when sailing as a dispatch vessel practically 
in the service of the enemy, is liable to seiz- 
ure. Mail steamers under neutral flags 
carrying such dispatches in the regular and 
customary manner, either as a part of their 
mail in their mail bags, or separately as a 
matter of accommodation and without spec- 
ial arrangement or remuneration, are not 
liable to seizure and should not be detained, 
except upon clear grounds of suspicion of 
a violation of the laws of war with respect 
to contraband, blockade, or unneutral ser- 
vice, in which case the mail bags must be 
forwarded with seals unbroken.” 

Hostile dispatches, military orders, and 
the like (excepting diplomatic communica- 
tions, which are privileged)® are, of course, 
subject to capture, and the vessel carrying 


*The real facts will probably never be fully 
known, both because the dispute was largely a 
political one and settled on grounds of policy, 
and because the examination of the cargo of the 
Malacca was a mere matter of form. 


*Article 20 of Stockton’s Code, p. 406 of Wil- 
son and Tucker’s International Law. 


"See Lord Stowell’s decision in the case of the 
Caroline, 6 Robinson, 464. 
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them, being engaged in an unneutral service, 
is liable to confiscation. On the other hand 
the owners and captains of neutral mail 
steamers, by virtue of the nature of the trust 
imposed upon them, cannot be supposed to 
have knowledge of the contents of all the 
various communications entrusted to their 
charge. “In recent times usage* has grown 
up of exempting packet-boats, not merely 


*The cargo is also confiscated in cases where 
the “owners are directly involved in the knowl- 
edge and conduct of the guilty transaction.” 
Lord Stowell in the case of the Atalanta, 6 Robin- 
son, 460. 

*During the Mexican War, British mail- 
steamers were permitted to pass in and out of 
Vera Cruz. During our Civil War the British 
Government demanded that the United States 
should adopt the rule that “all mail-bags, clearly 
certified as such, shall be exempt from seizure 
and violation.” A few days later (October 31, 
1862), the United States Government issued in- 
structions to the effect that “public mails of any 
friendly or neutral Power, duly certified or 
authenticated as such,” found on board captured 
vessels, “shall not be searched or opened, but be 
put, as speedily as may be convenient, on-the 
way to their designated destination. This in- 
struction, however, will not be deemed to protect 
simulated mails verified by forged certificates or 
counterfeited seals.” See Dana’s Wheaton, note 
229, pp. 659-60. It is to be noted that these in- 
structions merely relate to “public mails, duly 
authenticated.” For the diplomatic correspon- 
dence bearing on this subject, see Bernard, Meu- 
trality, pp. 319-23. In 1870, France “insisted upon 
the condition that an agent of the neutral State 
should be in charge of the mail-bags and declare 
them to be free from noxious communications.” 
Lawrence, p. 627. At the outbreak of the Span- 
ish-American War in 1898, President McKinley 
declared that “the voyages of mail-steamers are 
not to be interfered with except on the clearest 
grounds of suspicion of a violation of law in re- 
spect to contraband or blockade.” (But the 
Spanish Government granted no such concession 
to neutrals.) A similar indulgence .to neutrals 
was granted by Great Britain during the Boer 
War in South Africa. 

“On the other hand, many modern cases may 
be mentioned where no indulgence, or a very 
limited one, was given. For instance, in 1808, 
Spain did not duplicate the American concession, 
and in 1902, Great Britain and Germany would 
not allow neutral mail-steamers to pass through 
their blockade of Venezuelan ports, but stopped 
them instead, and, after overhauling their corres- 
pondence and detaining what seemed noxious, 
sent the rest ashore in boats belonging to the 
blockading squadron.” Lawrence, War and Neu- 
trality, p. 191. It is. however, to be observed that 
this is a case of a blockade, and has no bearing 
on the subject of search on the high seas. 





from condemnation, but also from visit, 
search, and capture.” This immunity from 
search and capture has, however, been 
“granted by belligerents as a matter of grace 
and favor” rather than of law, and is by no 
means absolute or unlimited.* 

In view of the great variety in practice 
and the uncertainty of the rule, it is highly 
cesirable that this matter of the right of 
belligerent search of mail-steamers be re- 
ferred for discussion and settlement to an 
li:ternational Conference at the close of the 
war and that, in case of a dispute on this 
subject arising which cannot be settled 
through the ordinary channels of diplomacy, 
it be referred to The Hague Tribunal for an 
authoritative decision. In the case of the 
Pring Heinrich, it would appear that the Ger- 
man Government was correct in claiming 
that the Russians had no right to remove 
mail bags in a mass from the steamer. The 
Prinz Heinrich was, however, subject to visit 
and search if there was reasonable ground 


“Lawrence, Principles, p. 627. Hall (p. 681f) 
is of the opinion that mail-steamers, “although 
at present secure from condemnation, are no 
more exempted than any other private ship from 
visit; nor does their own innocence protect their 
noxious contents, so that their post-bags may be 
seized on account of dispatches believed to be 
within them.” But he thinks that “the secrecy 
and regularity of postal communication is now 
so necessary to the intercourse of nations, and 
the interests affected: by every detention of a mail 
are so great, that the practical enforcement of 
the belligerent right would soon become intol- 
erable to neutrals. At the same time, it is 
impossible to overlook the fact that no national 
guarantee of the innocence of the contents-of a 
mail can really be afforded by a neutral Power.” 
He concludes, “probably the best solution of the 
difficulty would be to concede immunity as a gen- 
eral rule to mail-bags, upon a declaration in writ- 
ing being made by the agent of the neutral Gov- 
ernment on board that no dispatches are being 
carried by the enemy, but to permit a belligerent 
to examine the bag upon reasonable grounds of 
suspicion being specifically stated in writing.” 
Taylor, the most recent American authority on 
Public International Law (§668, pp. 750-51), says: 
“The fact that the neutral carrier is permitted to 
convey certain classes of mail matter does not 
deprive the belligerent of the right to search his 
mail-bags in order to ascertain whether or no 
he is engaged in the transport of noxious dis- 
patches.” 
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for suspicion of the presence of noxious dis- 
patches, in which case the mails should have 
been opened in the presence of the ship’s 
officers and the objectionable dispatches re- 


moved. The mail bags should then have 


been re-sealed and the vessel allowed to 
proceed on her voyage. 

In respect to the question raised by the 
sinking of the Thea and the Knight Com- 
mander, the modern rule is reasonably clear, 
although it might be wished that some of the 
authorities' had made a clearer distinction 


‘The authorities are not fully agreed as to 
whether a neutral prize can ever be destroyed, 
but they all appear to limit the right. if it exists, 
to extreme cases of necessity. Hall (p. 741) says, 
emphatically, that “a neutral vessel must not be 
destroyed.” He observes that “the principle that 
destruction involves compensation was laid down 
in the broadest manner by Lord Stowell, who 
said that “where a ship is neutral, the act of de- 
struction cannot be justified to the neutral owner 
by the gravest importance of such an act to the 
public service of the captor’s own State; to the 
neutral it can only be justified by a full restitu- 
tion in value.” 

Dana (see note 186 to Wheaton, p. 485) is of 
the opinion that “necessity will excuse the cap- 
tor from the duty of sending in his prize. If the 
prize is unseaworthy for a voyage to the proper 
port, or where there is impending danger of im- 
mediate recapture from an enemy’s vessel in 
sight, or if an infectious disease is on board, or 
other cause of a controlling character, the law of 
nations authorizes a destruction or abandonment 
of the prize, but requires all possible preserva- 
tion of evidence, in the way of papers and per- 
sons on board. And, even if nothing of pecu- 
niary value is saved, it is the right and duty of the 
captor to proceed for adjudication in such a case, 
for his own protection and that of his Govern- 
ment, and for the satisfaction of neutrals.” Law- 
rence (p. 406) observes that “a broad line should 
be drawn between the destruction of enemy and 
neutral property,” a distinction which Dana fails 
to make. 

Taylor (§ 557, p. 573) says “it is generally 
agreed that neutral prizes should never be 
burned.” He does not seem to contemplate the 
possibility of sinking them. 

Professor Holland, in a letter to the London 
Times (see New York and London Times for 
August 5. 1904), gives the following summary 
of Lord Stowell’s opinions on this subject: “An 
enemy’s ship, after the crew has been placed in 
safety, may be destroyed. When there is any 


ground for believing that the ship, or any part of 
her cargo, is neutral property, such action is jus- 
tifiable only in cases of the gravest importance 
to the captor’s own State after securing the ship’s 
papers and subject to the right of neutral own- 
ers to receive full compensation.” 





between the right of neutrals and belligerents 


in this matter. It is that neutral vessels or 


neutral cargoes must not be destroyed ex- 
cept in cases of extreme necessity and that, 
in case of such necessity, the ship’s papers 
must be preserved for purposes of adjudica- 
tion and indemnification of the owners of 
the ship and cargo who are entitled to full 
and adequate compensation for their losses. 
Prizes belonging to the enemy’ may be de- 
stroyed for good military reasons, but the 
Gestruction of neutral property can oniy be 
justified on grounds of extreme necessity, 
since it involves the destruction of a part of 
the evidence on which alone the capture can 
be justified and inasmuch as neutral prop- 
erty does not vest in the captors until after 
it has been adjudicated upon. 

It is true that the Russian Prize Regu- 
lations* permit the destruction of prizes 
in a considerable number of contingencies, 
vis., unseaworthiness, danger of recapture, 
shortage of coal, difficulty on account of 
distance, and danger to the success of war- 


"Enemy prizes were systematically destroyed 
during the American Revolution and the War of 
1812. The destruction of enemy prizes by the 
Southern Confederacy has generally been justi- 
fied on the ground that there were no non- 
blockaded ports to which they could be taken. 
Neutrals have nearly always, and enemies have 
generally, been exempt from such treatment. In 
1870 the French burned two German vessels and 
refused restitution in spite of the fact that they 
had neutral goods on board. Captain Semmes of 
Alabama fame, who seems to have turned his 
cabin into a prize court, was in the habit of re- 
leasing ships whose cargoes were plainly neutral, 
on ransom. “But in a large number of the cases 
of those condemned and burned, there were 
claims for the cargoes as neutral property. Cap- 
tain Semnes seems to have condemned the cargo, 
unless there was positive proof of its neutrality. 
This practice was carried on by him for four 
years, and was acquiesced in by neutral nations, 
who permitted their ships to be searched and 
their property adjudicated upon by these com- 
manders.” Snow’s Cases, pp. 519-20. For a re- 
production of these investigations of Dr. Snow’s, 
see Scott’s Cases, note on pp. 932-33, Cf. Bernard, 
Neutrality, p. 420. 

°For a reprint of the Russian “Prize Regula- 
tions” from the London Gazette, in so far as they 
bear on the destruction of prizes, see the New 
York Tribune for August 8, 1904. 
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like operations. These are reasons which 
might perhaps justify the destruction of 
enemy prizes; but none of them seem suffi- 
cient to justify the destruction of neutral 
prizes with the possible exception of unsea- 
worthiness and danger of recapture. The 
Kussian Regulations are plainly at variance 
with the principle of International Law, as 
stated above. 

It is not alleged that the Knight Commander 
was unseaworthy or in imminent danger of 
recapture, or even that it was impossible to 


bring her into port. Still less was there 
al overpowering or extreme necessity for 
her destruction. 
Russia’s military interests that that portion 
of her cargo which consisted of railway ma- 
tcrial be destroyed or prevented from reach- 
ing its destination. Under the circumstances 


we must pronounce the sinking of the Knight 


It was not even vital to 


Commander a serious and wanton attack 
upon neutral rights and an undoubted vio- 
lation of International Law. 





EAST. TENNESSEE LAW STORIES. 


By CuarLes D. McGurrFrey, 
Of the Chattanooga, Tennessee, Bar. 


HERE have been, and are still, strong 
men among the Bar of East Tennessee. 
Anyone familiar with the Courts at Knox- 
ville in the sixties and seventies can remem- 
ber much of interest. Aside from the local 
Bench and Bar, the Supreme Court, chosen 
from the three divisions of the State and 
sitting at 
cases, brought lawyers from a distance. 


Knoxville for East Tennessee 


Some of the men of that day still live at 
Knoxville, others have gone to other places, 
not a few have ceased practice unless before 
“Heaven’s high Chancery.” 

Horace Maynard, distinguished as a law- 
yer, had been by that time so claimed by 
public life that but little was seen of him in 
court. For many years in Congress, after- 
wards Minister to Turkey and Postmaster- 
General, a fine scholar, man of irreproach- 
able private life, elder in the Presbyterian 
Church, he was a_ standing refutation 
cf the thoughtless claim sometimes made 
that no one can 


without dirty work. 


succeed in_ politics 
He has long since 
joined the great silent majority. One of his 
sons, now a retired rear-admiral, captured 
the first prize in our late war with Spain. 


It is told of Mr. Maynard that on one occa- 


| 


sion, probably at a country court, being as- 
signed by the court to defend a woman, he 
read from the court Bible the story of 
Christ’s reply to those who accused the 
woman taken in adultery, telling the jury 
that that was the oldest and best law book, 
and asking them to govern themselves ac- 
cordingly, with the result that the woman 
was acquitted. Another story is told of his 
exasperating an opponent in court to the 
extent of a personal attack, by merely shak- 
ing his forefinger at him and exclaiming in 
his sarcastic tones, “I am not mistaken, 
sir!’ There was a legend that he had In- 
d:an blood, to which color was given by his 
straight figure, straight black hair, com- 
plexion and cast of features, and the name 
“The Narragansett” (he came from Massa- 
chusetts) was as well understood as is now 
“The Sage of Wolfert’s Roost.” 

Associated in some stories of this olden 
time were two genial gentlemen, Colonel T. 
R. Cornick, one of the older members of 
the Bar, long since departed, and Colonel 
Will A. Henderson, one of the younger 
set, now for many years Assistant General 
Counsel of the Southern Railway, with an 
office at Washington, one of those happy 
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men whose spirit will keep young even if 
the body that holds it should pass the cen- 
tury mark. 

Colonel Cornick was a man of learning 
and travel, an interesting talker and good 
lawyer, but prone to follow off on a side 
trail suggested by any interesting question 
which might arise. 

The two gentlemen were on opposing 
sides in the famous Haynes-Swan case in 
the Supreme Court, one of the points in 
which was that Haynes had been for a time 
insane. As proof of insanity testimony had 
been taken showing that he had claimed 
property that did not belong to him. Cor- 
nick conceived the idea that the evidence 
was intended to establish ownership, and 
proceeded to combat the idea that the claim 
was any evidence of title. “Why, if your 
Honors please,” he said, “Mr. Henderson 
says Mr. Haynes claimed this property. 
What if he did? I remember many years 
ago, if the Court please, I was passing 
through your city, (and, by the way, it was 
not a city then, it was a small town), and I 
went out into the forks of the river to the 
home of my friend Captain Boyd (the Trus- 
tee of your County, a relative of mine), and, 
if your Honors please, the captain was not 
at home, but his man, Remus, 
proposed to show he called 
Mis farm, and his horses, and his cows, 
as he called them, this negro man 
Kemus, if your Honors please, him- 
self the property of my friend, Captain 
Boyd. And he took me down to the pen to 
show me what he called his hogs. And, by 
the way, they were really very fine hogs in- 
deed, and this, if your Honors please, was 
before this new fangled disease had got 
among the hogs, ‘tricheenae’ or ‘tricheinae’, 
T don’t know how they pronounce it; I be- 
lieve Mr. Cocke is not present.” (Mr. Cocke 
posed as the Admirable Crichton of the 
Bar, infallible alike in law or literature.) 
“Most remarkable disease, if your Honors 


negro 


me what 





piease, this trichinae, baffles all the skill of 
the most scientific men of the nineteenth 
century. Worms in ’em! Worms in ’em! It 
gets into the flesh of the hog, and it gets 
into the flesh of the man that eats the hog. 
The brightest minds of Europe and America 
are unable to unravel the mystery, and,—if 
your Honors please,—as I was about to re- 
mark,” here he ran his hand through his 
hair and paused, “if the Court will indulge 
as I was about to say 








me a moment, 
if your Honors please, the precise point 
that I was about to illustrate has escaped 
me, but every statement I have made is 
true, on the honor of a man!” 

Despite this losing the trail Colonel Cor- 
nick’s side was victorious in this case. But 
the result was otherwise on an occasion 
when he and Henderson were opposed, and 
Cornick, having a hopeless case, was vehe- 
mently eloquent. Citing Freeman’s author- 
ity he closed his argument by shouting dt 
the Court, “If your Honors please, if Mr. 
Henderson is correct, Freeman’s a fool, 
Freeman’s a fool!” The judges, including 
Judge Thomas J. Freeman, put their heads 
together consulting whether they should 
render a decision at once or, from courtesy 
to Colonel Cornick, take the case out. Be- 
ing a little hard of hearing, Cornick asked 
Henderson what the judges were saving. 
The Court heard the question, also Hender- 
son’s reply, which was, “They want to know 
which Freeman you allude to.” Instantly 
Cornick was on his feet and convulsed the 
Court by shouting, “If your Honors please, 
I meant the California Freeman.” 

Colonel Cornick, who though a secession- 
ist did not relish criticism of the country 
by a foreigner, was travelling over a Swiss 
mountain in a diligence with an English 
lerd, who told him that his country had all 
gone to pieces. “And,” said the colonel, “I 
had a great mind to slap him in the face, 
but thunder! he weighed two hundred and 
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fifty pounds, and I thought it would not 
pay!” 

It is told of him that once, sallying out on 
the street after a retirement of several 
hours, he enquired the time, and being told 
it was four o’clock, laid his finger aside his 
nose with the words, “Query? Morning, or 
evening?” 

Colonel Henderson enjoyed a joke far too 
well to suppress it merely because he was 
himself the victim. Returning from the 
Confederate army, impecunious and arrest- 
ed twice for treason before he got up 
town from the station, he gladly accepted 
an offer of a hundred dollars to go into 
North Carolina to take some depositions, 
though the trip was by no means a safe one. 
F-quipping himself with a blue overcoat for 
protection if he fell in with Union troops 
and depending on other means to get along 
with the Confederates, he started out with 
a comrade, and one night at a widow’s was 
roused by hearing the house hailed by a 
party in pursuit of two horse thieves. They 
described one of the miscreants as a chunky 
fellow with a blue army overcoat and a 
biack hat, which fitted with Henderson’s 
dress, and “a mean-looking countenance.” 
The hostess finally persuaded the party that 
those they sought were not there, but next 
morning at the breakfast table remarked, 
“Mr. Henderson, they described you ex- 
actly.” j ; 

Henderson had to a rare extént the fac- 
ulty of making fun without making the vic- 
tim angry. L. A. Gratz was a German who 
had borne a major’s commission in the Fed- 
eral army, married and settled in Tennessee, 
studied law and practised successfully, 
though not for some time thoroughly at 
home in the American surroundings. The 
following story I heard many years ago, 
and never knew it questioned till quite re- 
cently, when I was told that Major Gratz 
says it is without foundation. But it is so 
true to life to the ears of those who knew 











the parties and the community and the pre- 
siding judge, the late L. C. Houk, that it is 
at least true in the sense in which Shaks- 
peare’s creations are real, and I must appeal 
to my friend the major to withdraw 
his plea of not guilty. He came into 
the court-house of the little county- 
seat of the mountain county of Mor- 
gan just at the close of a suit about a hound, 
and Henderson suggested that he make a 
speech in the case. Objecting on the ground 
that he did not know the facts, Henderson 
told him that one mountaineer had given 
another the hound pup in settlement of dam- 
ages for breach of warranty in a jackass, 
and then replevied the pup. Henderson 
proposing that Gratz should speak, the court 
consented, and Major Gratz launched into 
a giowing oration on dogs, including the St. 
Bernards of the old world, and finally said, 
“And now, gentlemen of the jury, I come 
to what you've heard so much about in this 
case, the jackass.” This being the first 
mention of the animal, jury, court and spec- 
tators became much interested, while the 
orator, encouraged by attention and ap- 
plause, and judging by the peals of laughter 
which soon greeted him that he was suc- 
ceeding eminently in his efforts to be witty, 
soared in describing the failure of the jack- 
ass and the utter lack of his progeny 
throughout the hills and valleys of the 
county. He closed in a blaze of glory and 
self-satisfaction, and when the noise had 
subsided the judge, after wiping his eyes, re- 
marked, “I was not aware before that there 
was any jackass in this case, but since 
Major Gratz has appeared I see I was mis- 
taken.” 

Court was about adjourning, and judge 
and lawyers were soon on their way. Gratz 
and Henderson rode, horseback, side by 
side, out of the town in silence. Finally, 
after full meditation, Gratz remarked, “Vell, 
Henderson, if it vasn’t so good a joke I 
would challenge you.” 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


HE steady advance toward liberty of 
opinion which had been made the first 
half of George III’s reign was rudely 
checked by the violence of the French Revo- 
lution. The widespread alarm that was felt 
throughout the civilized world at the ex- 
cesses of the French revolutionists was fur- 
ther aggravated in England by the extrava- 
gances of a small but turbulent body of so- 
cial and political agitators. The first of the 
repressive measures which have already 
been referred to warned the people against 
the seditious writings which were being cir- 
culated among them, and commanded the 
magistrates to apprehend their authors, 
printers and promulgators wherever found; 
and the reactionary period thus begun, 
which will now be illustrated by reference 
to the public trials, was not finally termi- 
nated until the passage of the Reform Bill 
in 1832. During this period freedom of 
speech was severely restrained, and crim- 
inal prosecutions abounded. The number 
of State prosecutions for political libels and 
seditious words during the years 1792 and 
1793 was only one less than the total num- 
ber of such trials from 1704 to 1789. Brief 
reference to some of them will indicate the 
extravagant activity of the government. 
The notorious Lord Gordon was prose- 
cuted for composing and circulating among 
the prisoners in Newgate a crazy harrangue 
which was construed to be a libel on the 
judges (22 St. Tr. 175). Duffin and Lloyd, 
two inmates of the King’s Bench prison, 
were prosecuted for posting this placard 
in the prison: “This house to let. Peace- 
able possession will be given by present 
tenants on or before ist day of January, 





1793, being the commencement of the first 
year of liberty in Great Britain.” (22 St. Tr. 
317). Winterbotham, a Baptist minister, 
who had spoken favorably in a sermon of 
the French Revolution, and had asserted 
that the taxes were oppressive, was found 
guilty of sedition, although seven witnesses 
testified that he had not used the language 
imputed to him. (22 St. Tr. 875). Thomas 
Brillat was charged with having said, in con- 
versation at a public house, that there could 
be no reform without revolution, and that 
he wished there were no kings. On con- 
flicting evidence he was convicted, impris- 
oned twelve months, and fined one hundred 
pounds. (22 St. Tr. 909). Dining with a 
friend at a coffee house, Dr. Hudson had 
proposed some toasts: “The French Re- 
public,” “The System of Equality,” etc. He 
was overheard by others, and in conse- 
quence was convicted of sedition, impris- 
oned two years and fined two hundred 
pounds. (22 St. Tr. 1019). See also, the 
cases of Holt (22 St. Tr. 1189), Whyte (ib. 
1237) and Binns (26 St Tr. 595). 

It is refreshing to find that the govern- 
ment occasionally overreached itself in these 
ridiculous prosecutions, which only served 
to bring odium upon the administration of 
justice. Daniel Eaton, who had been twice 
prosecuted for publishing Paine’s works 
(22 St. Tr. 753, 785), was put on trial in 
1794 for the publication of a contemptible 
pamphlet entitled, Politics for the People, or 
Hog’s Wasb, in which the king was supposed 
to be typified under the character of a game 
cock. The whole affair was so trivial that 
the prisoner escaped punishment (22 St. Tr. 
753). In 1795 John Reeves, the author of 
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a learned History of English Law, was tried 
on a criminal information filed by order of 
the House of Commons for the publication 
of a speculative essay on the origin of Par- 
liament, entitled “Thoughts on the English 
Government.” The passage particularly 
offensive to the Commons represented the 
King as the ancient stock of the constitu- 
tion, while the Lords and Commons were 
mere branches which might be lopped off 





lication of his Rights of Man (22 St. Tr. 
357). Erskine braved the displeasure of the 
king and the solicitations of his friends in 
appearing for the defense. He did not seek 
to vindicate Paine’s book on its merits, but 
contended that according to the law of Eng- 
land a writer is at liberty to address the 
reason of the nation upon the constitution 
ot the government; such a writer is crimi- 
nal only if he seeks to excite them to dis- 





THOMAS PAINE 


without fatal injury to the constitution it- , obey the law or caluminates living magis- 


self. Although the jury expressed their dis- 
sent from these ultra-Tory principles, they 
declined to regard Reeves as a criminal 
(26 St. Tr. 529). 

Three great cases of this period, in all of 
which Erskine continued his noble efforts 
for free speech, deserve especial notice. 

In 1792, in the midst of the fears excited 
by the French Revolution, the government 
brought Thomas Paine to trial for the pub- 


trates. Opinion is free; conduct alone is 
amenable to the law. Paine was therefore 
uot to be punished because the jury dis- 
approved of his opinions, unless it was also 
believed that their character and intention 
was criminal. Erskine showed from the 
writings of Locke, Milton, Burke and other 
speculative writers, how far abstract opin- 
ions upon government had been expressed 
without legal restraint. Although Paine was 
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found guilty, the principles of liberty and 


toleration so eloquently expounded by Er- 


skine in this case are the foundation upon 
which liberty of opinion is now established. 
“Tf, in the march of the human mind,” he 
said, “no man could have gone before the 
establishments of the time he lives in, how 
could our establishment, by reiterated 
changes, have become what it is? If no man 
could have awakened the public mind to 
errors and abuses in our government, how 
could it have passed on from stage to stage, 
through reformation and revolution, so as 
to have arrived from barbarism to such a 
pitch of happiness and perfection that the 
Attorney-General considers it a profanation 
to touch it further, or to look for any future 
amendment? In this manner power has rea- 
soned in every age; government, in its own 
estimation, has been at all times a system ot 
perfection; but a free press has examined 
and detected its errors, and the people have 
from time to time reformed them.” 

Whatever justification there may have been 
for the prosecution of Paine, the trial and 
conviction of John Frost (22 St. Tr. 471) 
was an unmitigated outrage. Frost was a 
respectable attorney who had been former- 
ly associated with Pitt and others in pro- 
moting parliamentary reform.. For saying 
in a coffee house, while he was more or less 
under the influence of wine, that he was 
for equality and no king, and that the con- 
stitution of the country was a bad one, he 
was convicted of speaking seditious words, 
and sentenced to six months’ imprisonment, 
to stand in the pillory at Charing Cross, and 
was struck off the roll of attorneys. 

The case of Lambert and Perry, pub- 
lisher and proprietor respectively of the 
Morning Chronicle (22 St. Tr. 953), was 
the first trial under the Libel Act of 1792. 
The defendants had published in their paper 
an address of a society for political infor- 
mation, entitled, “An Address to the 
Friends of Free Inquiry and the Public 


| 
| 
| 
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| 


Good.” The substance of the paper was 
that deep and alarming abuses existed in the 
government, which called for reform in 
representation; but that free inquiry was 
suppressed by prosecutions. It was argued 
for the crown that, in view of the turbulence 
of the times, the motive of the defendants 
in publishing the article must have been 
criminal, Erskine’s powerful advocacy 
was successful in overcoming this scanda- 
lous prosecution. The jury at first returned 
a verdict of “guilty of publishing, but with 
no malicious intent,” which Lord Chief Jus- 
tice Kenyon refused to receive. Thereupon 
the jury found a general verdict of not 
guilty. 

The repressive measures of the govern- 
ment culminated in the last vear of the cen- 
tury. Between the license and excesses of 
one party, and the fears and arbitrary ac- 
tions of another, liberty of opinion was 
completely suppressed. The government 
and the mass of the people were brought 
into painful conflict, and the severity of the 
authorities was met by sullen exasperations 
and violent denunciation on the part of the 
people. 

The trial of Gilbert Wakefield in 1799 is 
a striking illustration of this painful conflict 
of public temper. We find Wakefield, an 
eminent scholar, seeking in inflammatory 
language, to dissuade the people from re- 
sisting foreign invasion of their country, and 
suffering therefor an imprisonment which 
was equivalent to a death sentence (27 St. 
Tr. 679). 

Cuthell’s case illustrates the extent to 
which book-sellers and publishers were held 
criminally liable for acts of their servants 
done under general authority and without 
actual knowledge. Cuthell was a _ book- 
seller who had never read the work for 
which he was condemned, and did not even 
know that it was a political work (27 St. Tr. 
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This suppression of free speech received 
a novel application in the prosecutions for 
libels upon foreign potentates. In 1799 
Vint was prosecuted for a libel on the Em- 
peror of Russia (27 St. Tr. 627). He had 
said, in substance, that the Emperor of Rus- 
sia was rendering himself obnoxious to his 


up this great sovereign as being a tyrant 
and ridiculous over Europe, it might tend 
to his calling for satisfaction as for a na- 
tional affront if it passed unreported by our 
government in our courts of justice.” 

A more celebrated case of this kind was 
the trial of Peltier in 1803 for a libel on Na- 





JAMES 


subjects by various acts of tyranny, and 
ridiculous in the eyes of Europe by his in- 
consistency. It was on this trial that Lord 
Chief Justice Kenyon announced the pusill- 
znimous doctrine that free speech in Eng- 
land was to be limited by fear of the dis- 
pleasure of foreign powers. “When these 


papers went to Russia,” he said, “and held 


PERRY. 


poleon Bonaparte. Peltier was a French 
refugee who had sought safety in England 
after the massacres of 1792. He was prose- 
cuted for three libels which had been pub- 
lished in his serial entitled, L’Ambigu, ou 
Variétés, Atroces et Amusantes, Journal dans 
le: Guerre Egyptienne. One was an ode, as- 
cribed to Chenier, containing references to 
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the dagger of Brutus and the fate of the 
Bourbon monarch. A piece of verse en- 
titled, “The Wish of a Good Patriot,” was 
even more suggestive in its intimations. 
The third libel was another long and la- 
bored bit of verse, modelled on the attack of 
Lepidus against Sylla in the Roman Senate, 





Mackintosh’s eloquent and scholarly argu- 
ment for the liberty of the press. 

Meanwhile events in Ireland brought 
about several State prosecutions for libel 
there. The Government’s proclamation in 
the autumn of 1792 against the Volunteers 
had been answered by the United Irishmen 














JOHN FROST. 


entitled “An Address to the French Na- 
tion,” in which, though containing no sug- 
gestion of assassination, there was plain in- 
citement to rebellion. Lord Chief Justice 
Ellenborough charged for a conviction, but 
cpen hostilities ensued shortly afterwards, 
and Peltier was never called up for judg- 
ment. The case is mainly remembered for 


in an address written by Dr. Drennan and 
signed by Hamilton Rowan as secretary. 
They were immediately prosecuted for sedi- 
tious libel. In their defense Curran made 
his first conspicuous public appearance, and 
began, with an argument of surpassing elo- 
quence, his brief and stormy career. His 
sentiments were worthy of better considera- 
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tion than they received. “Where the press 
is free and discussion unrestrained,” he said, 
“the mind, by the collision of intercourse, 
gets rid of its own asperites; a sort of in- 
sensible perspiration takes place in the body 
politic, by which those acrimonies, which 
would otherwise fester and inflame, are qui- 
etly dissolved and dissipated. But now, if 
any aggregate assembly shall meet, they are 
censured; if a printer publishes their resolu- 
tions, he is punished. . . If the people 
say, let us not create tumult but meet in dele- 
gation, they cannot do it; if they are anxious 
te promote parliamentary reform in that 
way, they cannot do it; the law of the last 
session has for the first time declared such 
meetings to be a crime. What then re- 
mains? The liberty of the press only—that 
sacred palladium which no influence, no 
power, no minister, no government, which 
nothing but the depravity, or folly, or cor- 
ruption of a jury, can ever destroy. And 
what calamities are the people saved from 
by having public communication left open 
to them? In one case, sedition speaks 
aloud and walks abroad; the demagogue 
goes forth—the public eye is upon him—he 
frets his busy hour upon the stage; but soon 
either weariness, or bribe, or punishment, or 
disappointment, bears him down or drives 
him off, and he appears no more. In the 
other case, how does the work of sedition 
go forward? Night after night the muffled 
rebel steals forth in the dark and casts an- 
other and another brand upon the pile, to 
which, when the hour of fatal maturity shall 
arrive, he will apply the torch” (22 St. Tr. 
1033.) 

Three years later Curran was called upon 
to defend Peter Finnerty, the publisher of 
The Press for printing Deane’s strictures 
upon the Lord Lieutenant’s treatment of 
William Orr, and again he was unsuccessful 


(26 St. Tr. got). 


The conduct of the Irish authorities in 
connection with Robert Emmet’s trial pro- 
voked much hostile criticism on the part 
of English radicals. In later times such 
comments would be passed over in silent 
contempt; but the government, in its irri- 
tation, allowed itself to be provoked into ac- 
tive hostility against the offending Political 
Register and Anti-Jacobin. Cobbett had 
printed in his Political Register some letters 
from an anonymous Irish correspondent, 
signed “Juverna,” which reflected with bit- 
ter personalities upon the Lord Lieutenant, 
Lord Hardwicke and others. In these let- 
ters the legend of the wooden horse of Troy 
was applied to the imputed woodenheaded- 
ness of Lord Hardwicke, and various other 
imputations were made against Lord Chan- 
ccllor Redesdale and Plunkett. Early in 
1804, therefore, Cobbett was prosecuted be- 
fore Lord Chief Justice Ellenborough for 
libel (29 St. Tr. 1). Cobbett’s defense of 
good character, and his contention that the 
attack was political, were unavailing. Two 
days later Plunkett obtained a verdict of 
five hundred pounds damages in a civil 
action against Cobbett (29 St. Tr. 53). 
But neither the criminal nor the civil 
judgment against Cobbett was followed 
up. The government prosecuted Cobbett 
only for the purpose of discovering the real 
author of the letters. When it was finally 


_ascertained that they had been written by 


Justice Johnson, of the Irish Court of Com- 
mon Pleas, Johnson was at once called to 
account (29 St. Tr. 81). Ina very interest- 
ing trial before Lord Ellenborough, John- 
son was convicted. But the notorious 
“Trojan Horse libel” ended with a bare ver- 
dict. Johnson was never called up for judg- 
ment, and soon retired from the bench ona 
pension. 

The contemporaneous action of Arch- 
Lishop Troy, of Dublin, against the propri- 
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etor of the Anti-Jacobin, by which he had 
been accused of complicity in Robert Em- 
met’s plans, also resulted in a verdict for 


| 


| 
| 
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the plaintiff. All the foregoing cases were 
tried with a display of ability out of all pro- 
portion to their intrinsic importance. 





LONDON LEGAL LETTER. 


OTHING for many years past has 
so deeply stirred English feeling 
as the events connected with the 
romantic story of Adolf Beck. It 
has by many writers been likened to 
“L’Affaire Dreyfus.” Certainly both in- 
cidents have this in common, that the two 
men, Beck and Dreyfus, were the victims of 
a cruel miscarriage of justice in consequence 
of which they each suffered a long term of 
imprisonment before they could persuade the 
authorities of their innocence. There is noth- 
ing of which an Englishman is rightfully 
more proud than English justice. Here, if 
anywhere in the world, the Courts are free 
from corruption. In fact, so far as 
the personnel of the bench and the bar hav- 
ing to do with criminal affairs is concerned, 
the system is ideal. And yet, notwithstanding 
this fact, a shocking miscarriage of justice 
has occurred which has convinced the great 
majority of thinking people, that there is 
something radically wrong with the adminis- 
tration of the law in England. 

Adolf Beck’s case, in outline, is as follows: 
As far back as 1877 a man who gave the 
name of John Smith was tried and convicted 
at the Old Bailey for robbing a number of 
women of rings and other articles of jewelry. 
They were women of the “unfortunate” class 
whom he had accosted on the street, repre- 
senting himself to be “Lord Willoughby.” 
He asked leave to call at their houses: or 
rooms, told them he wanted a housekeeper 
for a “nice little house in St. John’s Wood”— 
a part of London which at one time con- 
tained many houses where women were 





SEPTEMBER. 1904. 

“kept.” If those whom he accosted, as was 
nearly always the case, agreed to his propo- 
sition, he made out a list of clothes they were 
tc purchase and gave them bogus checks on 
@ certain well-known bank with which to do 
their required shopping. He then at parting 
“borrowed” their rings “to get better ones 
made of the same size.” He obtained in this 
way rings and jewelry of considerable value 
irom no less than seventeen women. Upon 
being found guilty he was sentenced to five 
years’ penal servitude. The policeman who 
arrested him and who worked up the case 
against him was a man named Sparrell, and 
the counsel who prosecuted him was Mr. 
Forrest Fulton. 

Smith came out of prison in due course, 
and nothing more was heard of him. But in 
1896, no less than nineteen years after the 
first series of crimes, the same thing began 
again; a man defrauded a number of women 
in exactly the same way, telling them the 
same story, except that he now passed as the 
“Earl of Wilton” and once as “Lord Wilton 
de Willoughby.” The same house in St. 
John’s Wood was offered, the same clothes, 
the same bogus checks were g#ven upon the 
same bank, and again rings were borrowed 
and never returned 

On this new series of charges the police 
arrested Adolf Beck. He was brought be- 
fore a stipendiary magistrate, and the police- 
man, Sparrell, gave evidence, saying in the 
strongest terms that he had been present at 
the trial of John Smith in 1877 and that “the 
prisoner is the man.” Beck was sent to the 
Old Bailey for trial and by a curious coin- 
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cidence the Mr. Forrest Fulton who had 
been prosecuting counsel when John Smith 
was convicted was now Sir Forrest Fulton, 
and the judge before whom Beck was tried. 
The prosecution made no attempt to identify 
Beck as John Smith. On the contrary Spar- 
rell was not called as a witness, and all evi- 
dence on this point was excluded, the Judge 
ruling that “the question whether the priso- 
ner was or was not the man convicted in 
1877 was not admissible.” This ruling was 
doubtless right although it was of the most 
fatal consequence to Adolf Beck, for the 
reason that he had an alibi which would have 
cleared him of the 1877 charge, so that if the 
prosecution had tried to show his identity 
with Smith he would have broken down their 
case, for three highly respectable witnesses, 
one of them a member of the royal house- 
hold of the King of Denmark, came forward 
prepared to swear that Beck was in Peru in 
1880, at the very time when Smith was serv- 
ing his sentence of penal servitude. A num- 
ber of witnesses swore that he was the per- 
son who had robbed them, and upon this evi- 
dence he was convicted and sentenced to five 
years’ penal servitude. Unfortunately this 
was not all, for the prison authorities, al- 
though there had not been a scintilla of evi- 
dence at the trial to show that Beck and John 
Smith were the same person, marked Beck’s 
clothing with the letters “D. W,” the former 
signifying “Convicted in 1877” and the latter 
“Convicted in 1896.” It has been justiy oh 
served that the fact that the Court should 
lave refused to raise the question whether he 
was Smith or not and that he should then 
have been sent to prison as identical with 
Smith, is one of the strongest points in the 
whole case. 

While serving his term of penal servitude, 





Beck petitioned the Home Secretary severat | 


times, and, at last happening to hear that 
Smith was a Jew, and that the body marks 
kept by the police proved this, he pointed 


out thathe was not a Jew, and that the police 
knew it. This was conclusive even to the au- 
thorities, who thereupon took a most extra- 
ordinary course. They directed that the 
letter “D” should be removed from his prison 
clothes, but peremptorily refused to reopen 
the question of his guilt or innocence, or to 
make any inquiries as to his identity. He 
was Officially declared not to be Smith, but 
to be guilty of a series of crimes the exact 
duplicate of Smith-crimes of so ‘unique a 
character that it is a tax upon human cred- 
ulity to believe that the person who was 
guilty of those committed in 1877 was not 
guilty of those committed in 1896. 

Adoif Beck came out of prison in 1900 or 
1gOI, naturally, much broken in health and 
spirits, and financially and socially a ruined 
man. He was by profession a mining engi- 
neer and had theretofore held an excellent 
position and had accumulated property worth 
a few thousand pounds, which, if he had 
been able to manage it personally, might 
have yielded a large fortune. Among other 
things he owned shares in some mining ven- 
tures upon which calls were made while he 
was in prison, and which were forfeited for 
non-payment of the calls. He lived quietly 
after his release, working to get his affairs 
to order again and never losing the hope that 
his name would be cleared, But a few months 
ago a further extraordinary thing happened. 
The same crimes again began to be perpe- 
trated upon women of the same class, and 
again Beck was arrested. Again women 
came forward to swear that he «vas the man 
who had accosted them and “borrowed” 
their rings, and again he was convictedat the 
Old Bailey, this time before Mr. Justice 
Grantham, who, upon the reserved protest 
of Beck to the authorities that he was the 
victim of mistaken identity, wrote a letter 
saving he agreed with the verdict, but he 
considerately reserved sentence until the 
next term of court, and in the interval the 
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final incident of this strange drama occurred. 
The real man, the John Smith of 1877, now 
calling himself Thomas, a Jew. was caught 
red-handed at his old game. Among those 
who heard of his arrest was a well-known in- 
spector of police who seems to have had 
more art, and certainly more compassion, 
than any officer previously connected with 
the case. He knew, of course, as did very 
many more connected with the police courts, 
the history of these strange crimes and how 
energetically Beck had protested his inno- 
cence. He saw the importance of the arrest 
of Thomas, followed it up and brought facts 
to light which quickly caused the release and 
pardon of Beck. 

Fortunately, the victim of this remarkable 
case of mistaken identity had, among num- 
bers of others, one friend, a journalist of 
large experience and great popularity and a 
dramatist whose plays for years past have 
been almost nightly produced all over the 
kingdom, George R. Sims. Mr. Sims en- 
treated the codperation of his associates of 
the press in Beck’s behalf, and, asa result of 
the application the Government has offered 
Beck as a solatium of his sufferings at the 
hands of justice the very considerable sum of 
£2000. It is stated that not more than ten 
or twelve times in the past hundred years has 
any grant been made from the national treas- 
ury under similar circumstances, and that the 
sum offered, so far as the amount is con- 
cerned, is still more exceptional. But large 
as the amount is it has not up to the present 
been accepted, as the offer has been accom- 
panied byaconditionthat Beck shall receive it 
not merely as a solatium but in considera- 
tion of his refraining from any further agita- 
tion of the matter. This his friends are un- 
willing he should agree to, and that he may 
not suffer loss by continuing to give further 
publicity to the stupidity of the police au- 
thorities, a well-known newspaper proprietor 
has, it is understood, offered to pay him a 


| 
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like amount for his assistance in continuing 
the agitation. What is demanded by the 
public is that there shall be a searching in- 
quiry into the circumstances under which the 
case against him was got up by the police 
aud the reasons why his petitions for a re- 
opening of it, particularly when he was able 
to convince the authorities that he was not 
John Smith, were so contemptuously disre- 
garded. In this the press and the public alike 
unite. 

In other quarters there is strong agitation, 
backed up by High Court Judges of great in- 
fluence and by many members of the bar, in 
favor of a court of appeals in all criminal 
cases. It may seem remarkable to an Amer- 
ican that there is now practically no such 
right of appeal. A convicted man has only 
one course open to him. He may send an 
appeal to the Home Secretary asking for a 
further investigation, and stating circum- 
stances which he thinks were not sifted at 
the trial. This petition does not act as a stay 
and while it is pending the prisoner is sent to 
one of the prisons to begin the term of his 
sentence. The petition is sent by the Home 
Office to the Judge who tried the man, who 
reports whether he considers there is ground 
for further inquiry. If he thinks there is the 

tome Office refers the matter to the public 
prosecutor. In other words the Home Sec- 
retary takes his cue—or the officials of the 
department under him take their cue—in such 
a matter from the learned Judge who tried 
thecase and by whose summing-up, it is only 
fair to assume, the jury were largely influ- 
Even if 
the authorities come to the conclusion that 
the case was not presented in an altogether 
satisfactory way, they have no rightto order 
a new trial or to grant a rehearing. They 
must either pardon the condemned, or let the 
matter rest. It is stated that the Home Sec- 
retary receives in the course of each year pe- 
titions from over 3000 prisoners. He is an 


enced in arriving at this verdict. 
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over-worked official, a member of the cabi- 
net, with heavy parliamentary duties and 
with no time to give personal attention to 
a twentieth of these petitions. He is also a 
lawyer and, he must of necessity refer all 
these applications to subordinates. It 1s, 
therefore, not remarkable that it is only in 
the very worst cases that he decides to over- 
rule the judge and the jury who tried a pris- 
oner and set him free. It will be remem- 
bered that in Mrs. Maybrick’s case the appli- 
cation for her release was continued for 
years—almost to the very last day of her 


term. It is impossible to believe that if it 
had been possible for any one of the Home 
Secretaries who received her petitions or pe- 
titions on her behalf, to have ordered a new 
trial, such a course would not have been tak- 
en. But it was only possible to order her re- 


lease or in other words to grant her a par- 
don. Beck did not want a pardon for a crime 
which he had not committed. He simply 
wanted a chance to prove his innocence, and 
in the whole system of English jurisdiction 
there was no machinery open to him or to 
the public for such a trial. 


SturFr Gown. 
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NOTES. 


‘‘Epucation is a great thing.” 


“Yes, it turns out some mighty intelligent 
criminals.” 

Jupce—Have you anything to say. 
prise mer? 

The prisoner—No, your honor, I expect 
what you say’ll be plenty. 


MacistraTtE—The evidence clearly shows 
that you threw a stone at this man. 

Prisoner—Sure an’ th’ looks av th’ man 
shows more than that, vure honor. It shows 
thot oi hit him. 


At one of the registration places in his 
State, Congressman Bankhead, of Alabama, 
stood listening to the election officers test- 
ing a colored man’s qualifications for exer- 
cising the right of suffrage. The negro was 
unusually intelligent and one of the officials 
said quietly to the congressman, “That’s a 
very smart darky. He has answered every 
question correctly.” 

“Ask him to explain a writ of certiorari,” 
suggested Mr. Bankhead. 

This was done and the negro, after 
scratching his head, said: ‘“’Deed, boss, I 
guess you done got me. I doan know whah 
dah is, ‘less it’s somethin’ to keep a nigger 
from votin’.” 


Tue following anecdote is told of Mr. 
Chief Justice Waite: 


During the late seventies, an old man of 
rustic simplicity stepped into the Supreme 
Court room at Washington, and seated him- 
self on one of the benches set apart for 
visitors. He listened attentively for a short 
time to the arguments of counsel in a case 
then before the court. Presently, edging 
over to the attendant at the door, he 
whispered: ; 

“What is the Chief Justice’s name?” 

“Waite,” answered the doorkeeper. 

The old gentleman nodded his head, and 
with a puzzled expression said, “All right,” 
and resumed his seat. After a short while 
he returned to the attendant and again 
whispered: 

“Now do you mind tellin’ me who the 
Chief Justice is?” 

“Waite, I told you,” rejoined the door- 
keeper, this time with a surly snarl. 

This proved too much for the visitor. In 
a hoarse whisper, audible throughout the 
entire court room, he said: 

“See here, now, young man, you've tol’ 
me to wait twice, but I’ve ben a watchin’ 
you, and you h’aint ben a doin’ a blamed 
thing. I'll see whether I’ve got to wait vour 
conwenience.” 

With that outburst the old man trudged 
angrily out, leaving the doorkeeper in a fit 
of laughter that threatened the loss of his 
position. 





Patrick A. CoLiins, Mayor of Boston, 
tells a story of a negro who was arrested 
for stealing. He had been caught helping 
himself to the contents of the cash drawer 
in the store of a Mr. Appleton. The magis- 
trate before whom the negro was brought 
knew him, and was much surprised to Jearn 
the charge against the prisoner. Looking 
at the negro earnestly, he said: “Sam, I’m 
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sorry to see you here. Didn’t you know 
that no good could come from. stolen 
money? There’s a curse on it.” 

“Well, jedge,” replied the prisoner, “I 
didn’t know Mistah Appleton stole dat 
money. I couldn't tell dat by jest lookin’ 
at it."—E-xchange. 


A GerorGia judge (says an exchange) was 
accosted by an old darkey. 

“Mornin’, jedge,” began old Sam. 

“Howdy.” 

“Say, jedge, l’se like tu be on de nex’ 
ticket for justice uv de peace,” continued 
Sam. 

“You a judge!” replied my friend. “Why 
what do you know about the law?” 

Mos’ eberythin’.” 

“Well, now, Sam, if we should elect you 
and a man was brought before you charged 
with committing suicide what would your 
judgment be?” 

This caused Sam some deep meditation, 
and after a considerable wait he replied: 

“Well, under de circumstances, I guess 
I'd make him support his wife.” 


REPRESENTATIVE BOURKE COCKRAN Was 
seated in his law office one day recently 
when one of the clerks announced a visitor. 
The orator was very busy, but the man re- 
fused to tell his business to a clerk, insist- 
ing that it was a personal matter and he 
must see Mr. Cockran himself. 

“Well, show him in,” said the lawyer 
finally, in disgust. 

“IT want to get some legal advice, Mr. 
Cockran,” said the visitor, “and I came to 
you because I am a poor man and cannot 
afford to pay a real lawyer.” 

“What do you mean?” thundered the rep- 
resentative, indignantly. 

“Well, | mean that as a politician you will 
not be hard on one of your constituents. 
Besides, I have another claim on you. My 
aunt does washing for one of your cousins.” 

“Mv dear sir,” said the lawyer in his most 
withering tones, as he ushered the visitor 


out, “you don’t want to see a lawyer; you 
want to see a nerve specialist.”—New York 
Herald. 


A story, said to be true, is related of the 
late Senator “Matt” Carpenter, of Wiscon- 
sin. The Senator was once arguing a case 
before the State Supreme Court, and before 
he was half through with his argument, the 
judges made up their minds that the Senator 
did not have a case, and informed him that 
he might as well conclude, as the decision 
would go against him. Carpenter sat down 
and as the opposing counsel, who was very 
deaf arose to speak, the Chief Justice said: 
“T don’t think it will be necessary to hear 
from you.” Seeing that he was being ad- 
dressed, the lawyer turned to Carpenter. 
“What did the Chief Justice say, Matt?” he 
whispered. “He said he would rather give 
you the case than to listen to you,” replied 
Carpenter, aloud.—Chicago Law Journal. 


THE cross-examiner had kept the wit- 
ness on the stand for some time, and the 
witness naturally was getting weary. 

“If you would only answer my questions 
properly,” said the cross-examiner, “we 
would have no trouble. If I could only get 
you to understand that all I want to know 
is what you know, we—” 

“It would take you a lifetime to acquire 
that,” interrupted the witness. 

“What I mean is that 1 merely want to 
learn what you know about this affair,” the 
lawyer said, frowning. “I don’t care any- 
thing about your abstract knowledge of law 
or your information in regard to theosophy, 
but what you know about this case.” 

“Oh, that isn’t what vou want,” said the 
witness in an off-hand way. “I’ve been try- 
ing to give you that for some time, and—” 

The lawyer got in an objection and the 
witness had to stop. 

“Tf I don’t want to know what you know 
about this particular case and nothing else,” 
inquired the lawyer later, “what do you 
think I do want to know?” 
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That seemed so easy that the witness 
laughed as he said: 

“It isn’t what I know that you want to 
know; it’s what you think I know that 
you're after, and you’re trying to make me 
know it or prove me a liar.” 

Then it was that every one in the court- 
room knew that he had been on the witness 
stand before.—New York Press. 





THE Hon. Elihu Root, who has returned 
to the practice of law in New York city, has 
engaged a new office boy. Said Mr. Root: 
“Who carried off my paper basket?” 

“Tt was Mr. Reilly,” said the boy. 

“Who is Mr. Reilly?” asked Mr. Root. 

“The janitor, sir.” 

An hour later Mr. Root asked, “Jimmy, 
who onened that window?” 

“Mr. Lantz, sir.” 

“And who is Mr. Lantz?” 

“The window cleaner, sir.” 

Mr. Root wheeled about and looked at 
the boy. “See here, James,” he said, “we 
call men by their first names here. We 
don’t ‘mister’ them in this office. Do you 
understand?” 

In ten minutes the door opened and a 
small, shrill voice said: ‘“There’s a man 
here as wants to see you, Elihu.”—Cleveland 
Plain-Dealer. 


“I—Il’ve bought a farm about ten miles 
out of town,” said the man with the black 
eye, as he entered a lawyer’s office. 

“Exactly—exactly. You’ve bought a 
farm and you’ve discovered that one of the 
line fences takes in four or five feet of your 
land. You attempted to discuss the matter 
with the farmer, and he resorted to arms.” 

“Yes.” 

“Well, don’t you worry. You can first 
sue him for assault. Then for battery. 
Then for personal damages. Then we'll 
take up the matter of the fence, and I 
promise you that even if we don’t beat him 
we can keep the case in court for at least 
25 years. Meanwhile, he'll probably ham- 
string your cows, poison your calves and 
set fire to your barn, and you can begin a 











new suit almost every week. My dear man, 
you’ve got what they call a pudding and 
you can have fun from now on to the day 
you die of old age.”—Chicago Law Journal. 

The late Senator Vest was a clever lawyer 
as well as an orator and statesman. In his 
younger days, it fell to his lot to defend a 
man indicted for murder. There were cir- 
cumstances, not strictly legal, that made the 
crime less heinous in fact than in name. 
Vest was sorely puzzled to find a defense 
for his client, but at length told him that his 
only hope was that the jury would find him 
insane, and he instructed his client not to 
speak from that time forth to the end of the 
trial. The case proceeded, the State pre- 
sented its evidence and rested. Vest made 
little defense, and waited for the summing 
up of the State’s attorney. Then he started 
in with an address to the jury in which he 
demonstrated that. his client was an utter 
imbecile, entirely incapable of planning and 
carrying out the crime for which he was in- 
dicted. He made his client out worse than 
a degenerate—a pitable human wreck men- 
tally, the veriest imbecile. The jury was 
convinced and acquitted the prisoner. Not 
so the prisoner. With ill-concealed rage he 
sought out his lawyer, and calling him to 
one side gave him to understand that if ever 
again in trouble and Vest should employ 
that kind of defense to free him, the lawyer 
would hear from him in an emphatic way.— 
The Law Register. 


CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 

The custom of a belligerent nation pro- 
hibiting all trade with its enemy is of very 
ancient date. We have records of such a 
practice as early as the beginning of the 
thirteenth century. It seems to have been 
usual in that and the next following century 
for belligerent nations on the outbreak of 
war to issue proclamations warning all men 
not to attempt to import food or any mer- 
chandise whatever into the enemy’s terri- 
tory, and, thereupon, to arrest and con- 
fiscate the vessels and goods of any persons 
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who might contravene such warning, as the 
property of individuals who were in reality 
in league with the enemy. The States Gen- 
eral of Holland appear to have maintained 
this practice without any serious dispute on 
the part of the other nations as late as the 
beginning of the sixteenth century; but it 
came to be questioned towards the end of 
that century as an immoderate exercise of 
belligerent right, since which time it has 
been generally disclaimed, and may now be 
regarded as obsolete. Upon the other 
hand, the practice of intercepting all mer- 
chant trading with the enemy’s 
coast is as old as war itself. 


vessels 


It has been observed that the usage of 
belligerents to forbid by proclamation all 
trade with the enemy, and to confiscate the 
property of parties contravening their pro- 
clamation was successfully impugned in the 
seventeenth century, as an unreasonable 
exercise of belligerent force, and may now 
be regarded as having no sanction from the 
modern practice of nations of the first rank. 
We may trace back to the same century the 
first systematic attempt to regulate the bel- 
ligerent right of blockade, which originated 
with the Dutch. “On the question of block- 
ade,” savs Lord Stowell, “three things must 
be proved—(1) the existence of an actual 
blockade; (2) the knowledge of the party; 
(3) some act of violation either by going in 
or coming out with a cargo laden after the 
commencement of the blockade.” The 
point, therefore, which must be considered 
is, what constitutes an actual blockade? It 
was one of the objects of the Armed Neu- 
tralitv—a confederacy against England, 
formed by Russia, Sweden and Denmark in 
1780—to establish a more precise rule than 
had previously prevailed for determining 
when a port was actually in a state of block- 
ade, in order that an obligation to abstain 
from trading with such a port might be im- 
posed upon the merchants of neutral coun- 
tries. In pursuance of that object, Russia 
communicated to the various European 





powers a declaration of the principles of the 
Armed Neutrality comprised in four prop- 





ositions, the fourth of which was to the ef- 
fect that in order to determine what char- 
acterised a blockaded port, that term shall 
only be applied to a port where, from the 
arrangement made by the attacking force, 
there is evident danger in entering the port. 
Great Britain acceded to this definition of 
a blockaded port at her convention with 
Russia in 1801, and the principles generally 
affirmed by the great nations of the world 
may be said to be in harmony with it. At 
the beginning of the Crimean war (in 1854), 
France and England may be considered to 
have affirmed the same principle when they 
declared their intention “to maintain the 
right of a belligerent to prevent neutrals 
from breaking any effective blockade which 
may be established with an adequate force 
enemy's ports, harbors or 
coasts.” Upon the conclusion of peace— 
it will be remembered that both England 
and France were supporting Turkey against 
Russia—the subject of belligerent blockade 
came under the consideration of the Powers 
assembled at Paris in the Congress of 1856, 
when it was agreed to remove all uncer- 
tainty among themselves by declaring their 
view of the maritime law on the subject, 
and by inviting all other nations to accede 
to a common declaration. The proposition 
which was adopted by the Congress was as 
follows: “Blockades, in order to be binding, 
must be effective; that is to say, maintained 
by a force sufficient really to prevent access 
to the coast of the enemy.” 

A knowledge of a blockade, however ac- 
quired, will preclude the captain of a neu- 
tral ship from any claim to receive a direct 
warning from the blockading squadron, 
even if the ship should have sailed from the 
port where she had shipped her cargo with- 
out a knowledge of the blockade. The gen- 
eral notoriety of a blockade will be pre- 
sumed after it has been publicly notified 
and de facto maintained for any considera- 
ble period. 


against the 


Yours very truly, 
LAWRENCE IRWELL. 
Buffalo, New York, September 3, 1go4. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 

THe Law or Contracts. By Theophilus 
Parsons. Ninth edition, edited by John M. 
Gould. Boston: Little, Brown and Com- 
pany, 1904. Three volumes. (cccvii 
+646+xx+974tix+749 pp.) 

As the original editioneappeared in 1853, 
the present edition celebrates approximately 
the fiftieth anniversary of this popular 
work. That this edition is the ninth indi- 
cates clearly the estimation in which the 
work is held by the profession. It is hardly 
conceivable that there is an American law 
office of any consequence which does not 
contain at least one edition, for Parsons on 
Contracts is probably the only rival of 
Greenleaf on Evidence for the highest place 
in the estimation of the American bar as a 
work of practical value. 

From the point of view of theoretical 
science, the author is extremely easy to 
criticise. At the very outset he claims for 
his favorite subject a jurisdiction over very 
nearly the whole field of law, and thus 
raises the question whether he is not too 
careless of legal distinctions. Here are his 
words: “The Law of Contracts, in its widest 
sense, may be regarded as including nearly 
all the law which regulates the relations of 
human life. Indeed, it may be looked upon 
as the basis of human society. All social 
life presumes it, and rests upon it; for out 
of contracts express or implied, declared of 
understood, grow all rights,,all duties, all 
obligations, and all law. Almost the whole 
procedure of human life implies, or rather, 
is, the continual fulfilment of contracts. 
Even those duties, or those acts of kindness 
and affection, which may seem most remote 
from contract or compulsion of any kind, 
are nevertheless within the scope of the 


obligation of contracts. The parental love 
which provides for the infant when, in the 
beginning of its life, it can do nothing for 
itself, nor care for itself, would seem to be so 
pure an offering of affection that the idea of 
a contract could in no way belong to it. But 
even here, although these duties are gener- 
ally discharged from a feeling which bor- 
rows no strength from a sense of obliga- 
tion, there is still such an obligation. It is 
implied by the cares of the past, which have 
perpetuated society from generation to gen- 
eration; by that absolute necessity which 
makes the performance of these duties the 
condition of the preservation of human life; 
and by the implied obligation on the part of 
the unconscious objects of this care, that 
when by its means they shall have grown 
into strength, and age has brought weakness 
upon those to whom they are thus indebted, 
they will acknowledge and repay the debt. 
Indeed, the law recognizes and enforces this 
obligation, to a certain degree, on both 
sides, as will be shown hereafter. Further, 
in all the relations of social life, its good 
order and prosperity depend upon the due 
fulfilment of the contracts which bind all to 
all. Sometimes these contracts are deliber- 
ately expressed with all the precision of law, 
and are armed with all its sanctions. More 
frequently they are, though still expressed, 
simpler in form and more general in lati- 
guage, and leave more to the intelligence, 
the justice, and honesty of the parties. Far 
more frequently they are not expressed at 
all: and for their definition and extent we 
must look to the common principles which 
all are supposed to understand and acknowl- 
edge. In this sense, contract is coordinate 
and commensurate with duty; and it is a 
familiar principle of the law, of which we 
shall have much to say hereafter, and which 
has a wide, though far from a universal 
application, that whatsoever it is certain 
that a man ought to do, that the law sup- 
poses him to have promised to do.” 

From this rhetorical prelude, one might 
well infer that the author would extend the 
subject of Contracts in such a way as to in- 
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clude Torts and Crimes. Yet, in truth, 
the author immediately and wisely for- 
got his rhapsody, for though the study 
of legal history had not yet possibly 
progressed so far as to make common 
the knowledge that the law of Crimes and 
of Torts is older than the law of Contracts, 
the author, as a practical lawyer, knew—to 
quote again his own words—that “a con- 
tract, in legal contemplation, is an agree- 
ment between two or more parties for the 
doing or the not doing of some particular 
thing,” and further that among “the essen- 
tials of a legal contract” is “the Assent of 
the Parties, without which there is in law no 
contract.” 

Without serious departure from scientific 
ideals, and with the result of making his 
work extremely useful in practice, the au- 
thor has included almost every topic that is 
even remotely connected with the narrow 
subject of Contracts. Among the topics 
thus treated, sometimes at considerable 
length, are Agency, Trusts, Guardianship, 
Corporations, Partnership, Bills and Notes, 
Infancy, Coverture, Landlord and Tenant, 
Sales, Suretyship, Bailments, Patents, 
Copyright, Trade-marks, Shipping, Insur- 
ance, Conflict of Laws, Estoppel, Damages, 
Liens, Bankruptcy, and Constitutional Law. 
From this long list—which might easily be 
made longer by naming the topics found 
in all books on Contracts,—it is clear 
that the work might appropriately be 
termed an Encyclopedia of Commercial 
Law. This encyclopedic quality has done 
much towards making the book indispensa- 
ble, and has also caused the task of each 
editor to be unusually difficult. The editor 
of the eighth edition, Professor Williston, 
besides bringing the citations down to date, 
added elaborate comments which caused 
the work to represent the present state of 
the law of Contracts, from both the schol- 
arly and the practical point of view, as 
nearly as such a result can be accomplished 
upon the basis of an old-fashioned text. In 
the present edition, the effort of the editor 








has apparently not extended beyond adding 
citations of recent cases. 

Vast as the work is, and wide as was the 
author’s initial conception of the scope of 
Contracts, there is no considerable treat- 
ment of those obligations implied by law 
and enforced in contractual forms of ac- 
tion, which are now discussed by scientific 
authors under the head of Quasi-Contracts. 
It is strange that Parsons did not deal with 
this topic; but the successive editors have 
done well not to supply the omission, for 
in truth nothing but harm can come from 
overlooking the essential distinction be- 
tween obligations founded on mutual assent 
and those founded otherwise. 





CITIZENSHIP OF THE UNITED States. By 
Frederick Van Dyne. Rochester, New 
York: The Lawyers’ Co-operative Pub- 
lishing Company. 1904. (xxvii+385 pp.) 
The citizenship of which Mr. Van Dyne 

treats is Federal citizenship, State citizen- 


| ship being outside the province of this book. 


The subject is dealt with under four general 
heads—Citizenship by Birth, Citizenship by 
Naturalization, Passports, and Expatriation. 
Mr. Van Dyne’s long experience as Assis- 
tant Solicitor of the Department of State, in 
which position he has had to deal with many 
questions relating to citizenship, has been a 
fitting preparation for his present work. 

Perhaps the most interesting chapters are 
those on Naturalization by Treaty, and on 
the Attitude of Foreign Governments to- 
ward their citizens who have become natur- 
alized in the United States. In the former 
chapter are to be found the provisions bear- 
ing on naturalization in the treaties with 
Great Britain in 1794, with France in 1803, 
“with Spain in 1819, with Mexico in 1848 and 
1853, with Russia in 1867, and again with 
Spain in 1898. In the latter chapter is given 
the summary, compiled by the Department 
of State, of laws and regulation of the prin- 
cipal European countries, and of Persia, 
concerning the status of their citizens who 
have become naturalized here. Of special 


interest are the questions of the denial by 

















ViiM 


Editorial Department. 689 





Russia and Turkey of the right of expatria- 
tion and of the treatment of American Jews 
in Russia, both discussed in this chapter. 

The appendix contains the laws of the 
United States relating to Citizenship and 
Naturalization, and the Naturalization Con- 
ventions to which the United States is a 
party. 


TExt-BoOK OF THE PATENT LAWS OF THE 
Unirep States or America. By Albert 
H. Walker. Fourth Edition. New York: 
Baker, Voorhis, and Company. 1904. 
(cviii+775 pp.) 

The volume before us is an excellent ex- 
ample of a good text-book, well meriting a 
fourth edition. The author brings to his 
work the experience of a patent practice ex- 
tending over more than a quarter of a cen- 
tury. The arrangement of the book is logi- 
cal, beginning with a discussion of such fun- 
damental matters as the Subjects of Patents, 
Invention, Novelty, and Utility; then treat- 
ing of the kindred subjects of Applications, 
Letter Patent, Reissues, Extensions, Title, 
Licenses, and Infringement; and winding up 
with a consideration of Courts, Parties and 
Causes, Action at Law, Damages, Actions 
in Equity, Injunctions, and Profits. 

It is a pleasure to note that Mr. Walker’s 
book is more thana mere stringing together 
of cases in logical order—a mere digest. It 
is, in truth, a valuable treatise on the subject 
of Patent Law, and includes intelligent dis- 
cussion of principles, as well as statements 
of cases. Occasionally the author dissents 
from the conclusion reached by the court, as, 
for example, on the question whether the 
term “manufacture” “should be held to jus- 
tify a patent for the invention of a new and 
useful human habitation, or of a new and 
useful improvement of such a structure,” 
and in such cases he has the courage to state 
his own views—an excellent quality in a 
text-book writer. 

The Appendix contains the Patent Stat- 
utes from the Patent Act of 1790 to date. 








STREET RatLway Reports. Annotated. Re- 
porting the Electric Railway and Street 
Railway Decisions of the Federal and 
State Courts in the United States. Edited 
by Frank B. Gilbert. Vol. I. Albany, New 
York: Matthew Bender. 1904. (xvit 
943 PP.) 

This first volume of a new series of Re- 
ports covering current cases of a special na- 
ture, contains about one hundred and fifty 
Street Railway cases decided in twenty- 
seven State Courts and the United States 
Circuit Court of Appeals between April 1, 
1903, and the fall of the same year, the in- 
tention of the editor being to report “all the 
cases decided in the Federal Courts, in the 
courts of last resort of all the States, and 
the important cases decided in lower courts 
of original or appellate jurisdiction, relating 
in any way to the management, operation, or 
control of street railways, and the rights, du- 
ties and liabilities of street railway compan- 
ies.” Editorial notes are added to many of 
the cases. Naturally a majority of the cases 
are negligence and personal injury cases; 
but many other important classes of cases 
are included, as, for example, those involv- 
ing franchises, and those dealing with dam- 
ages to abutting owners by elevated rail- 
roads, ¢c.g., Aldis v. Union Elevated Rail- 
road Company, an Illinois case, and the 
Massachusetts case of Baker v. Boston Ele- 
vated Railway Company. 





STREET Raitway AccipeNT Law. By Andrew 
J. Nellis. Albany, N. Y.: Matthew Ben- 
der. 1904. (cxii+711 pp.) 

This volume is, in effect, a well-arranged 
digest of American, including Canadian, 
cases, dealing with—to quote the sub-title— 
“the liability of street railroads for injuries 
to the person and property by accidents to 
passengers, employés, and travelers on the 
public streets and highways, and [with] the 
pleading and practice in the various jur- 
isdictions in street railroad litigation.” 
Within these somewhat narrow lines the 
author’s work seems to be carefully and 
thoroughly done, making the book one of 
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practical value. We feel bound, however, 
to protest in a friendly spirit against calling 
such a volume as this—excellent and valua- 
ble as it is in its own way—‘“a complete 
treatise on the principles and rules of law ap- 
plied” to the subject in hand, for such a de- 
scription imports a dignity and importance 
to which this book, and the many books of 
like character which are coming constantly 
from the press, have no claim. 


HaMILTON’s CyCLOPEDIA OF NEGLIGENCE CASES. 
A Century of Negligence Law, Classified 
According to Facts. Containing all re- 
ported negligence cases decided in all the 
New York State Courts from the earliest 
period (1802) to October 10, 1903. Pre- 
pared and edited by 7. F. Hamilton. New 
York: Baker, Voorhis, and Company. 
1904. (Ixxxi+1083 pp.) 

To the New York practitioner who has 
any dealing with negligence cases this vol- 
ume will be a time-saver and a book of prac- 
tical value; nor is its value limited to New 
York cases, although it deals only with de- 
cisions in that jurisdiction. The facts in each 
case are stated in from one to six or eight 
lines: the condensing is well done, and the 
statements of the facts involved in each case 
are clear and sufficiently full. There is also 
an excellent one-line index. 


THE Law or CRIMES AND CRIMINAL PROCED- 
URE. Including Forms and Precedents. 
By Lewis Hochheimer. Second edition. 
Baltimore: The Baltimore Book Com- 
pany. 1904. (566 pp.) 

The author treats his subject under four 


main heads, namely, General Doctrines, 
Procedure, Special Proceedings (c¢. ¢. Search 


Warrants, Inquisition of Homicide, Extra- 
dition, Certiorari, Habeas Corpus), and Spe- 
cific Offenses. It is obvious that a full and 
comprehensive treatment of the wide field 
of criminal law and procedure is impossible 
in the small compass of four hundred and 
fifty pages. This impossible task the author 
has not attempted; on the other hand. he 
has written an excellent concise outline of 
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his subject, of value alike to the student 
who wishes to get a general knowledge of 
criminal law, and to the practitioner who 
has need of a text-book on this subject for 
quick reference. 


THe Bankruptcy Act or 1898. Annotated 
and explained by John M. Gould and Ar- 
thur IW. Blakemore. Little, 
Brown and Company. Buckram. 
(xvii+266 pp.) 

Within this small volume the authors have 
given a concise and useful commentary on 
the present Bankruptcy Act, with its amend- 
ments, referring in the notes to the various 
sections of the act to the important and lat- 
est Federal and State decisions which bear 
thereon. Following the Bankruptcy Act it- 
self are Fornis of Bankruptcy and the Gen- 
eral Orders and Forms established by the 
Supreme Court, November 28, 18608. 


Boston: 
1904. 


THE AMERICAN StaTE Reports. Containing 
the Cases of General Value and Author- 
ity decided in Courts of Last Resort of the 
Several States. Selected, reported and 
annotated by A. C. Freeman. Volume 
97. San Francisco: Bancroft-Whitney 
Company. 1904. (1139 pp.) 

The notes in this volume cover subjects 
of more than usual interest; e. g. Actions 
by Stockholders on Behalf of Corporations; 
When the Liability of a Carrier is Reduced 
to that of a Warehouseman; Effect, as 
against Stockholder, of a Judgment against 
a Corporation; Liability of Carriers for In- 
juries done by Strikers or Mobs; What is 
sufficient Joinder of Husband in Convey- 
ance of Wife’s Real Estate; Adjournment 
of Execution and Judicial Sales; Power of 
Cities to Create Monopolies for the Re- 
moval of Garbage and Noxious Substan- 
ces; Circumstantial Evidence; Right of Re- 
covery of Employés accepting Extra-Haz- 
ardous Duties; and the Rights, Duties and 
Powers of Guardians ad Litem and Next 
Friends of Infants. The cases here reported 


were, for the most part, decided in 1902 and 
the first half of 1903. 
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CURRENT LEGAL ARTICLES. 

“THE Succession of the Vice-President 
under the Constitution” is the subject of an 
interesting inquiry by Lewis R. Works, of 
the Los Angeles, California, bar, in the 
American Law. Review for July—August. 
Mr. Works says in conclusion: 

The questions that have been asked and 
suggested above may be concretely epi- 
tomized as follows :— 

1. Would not the Constitution be more 
consistent and harmonious if the strict 
grammatical construction of the sixth para- 
graph of Section one of Article two were 
deserted, and that one adopted which would 
confer upon a_ surviving Vice-President 
only the right to exercise the powers and 
duties of the Presidency and not the office 
itself? 

2. Do not the other parts of the Consti- 
tution render doubtful the propriety of a 
strict grammatical construction of the 
clause in Section one of Article two and 
force us to desert it? 

3. Would the other construction be in 
any sense harmful to our system of govern- 
ment? 

4. Would not the ungrammatical con- 
struction, if it may be so termed, be more 
consistent with the true principles of our 
government than the other, on the theory 
that the people, the source of all govern- 
mental power under our system, have re- 
served to themselves the right to elect their 
Presidents, in the strict and direct sense? 


5. When a President dies, is the office 
vacant for the remainder of the term, or 
does the Vice-President become President 
and leave the Vice-Presidency vacant for 
the remainder of the term, or, anomalous 
as it may seem, does the Vice-President 
hold both offices? 


6. When a President becomes temporar- 
ily unable to perform the duties of his of- 
fice, and the Vice-President is called upon 
to act, does he become President? 


— 


7. If he does become President, what 
dloes the late President become, and how 


| 
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does he come back to his own after the re- 
moval of disability? 

8. If the Vice-President does become 
President in such a case, does he cease to 
be Vice-President temporarily, and, if he 
does, how does he get back to the Vice- 
Presidency when the President’s disability 
is removed, or does he get back at all? 

9g. If he does not become President in 
such a case, how does he become President. 
when the latter dies, as he comes into power 
under the same provision in each instance? 

10. Has the United States had twenty- 
five Presidents or only twenty? 

11. Is Theodore Roosevelt President or 
only Vice-President performing executive 
duty? 

As its title indicates, this paper is merely 
an interrogation, but, as a reading of it 
shows, an interrogation with many depend- 
ent branches. The writer has not found 
that it has ever been answered. Madison’s 
journal of the Constitutional Convention is 
searched in vain for light upon it, as are 
also the Federalist and Story’s Commentar- 
ies on the Constitution. So far as can be 
ascertained, the only time that the question 
has been even approached was when John 
Tyler, the first Vice-President called to ex- 
ecutive duty, came to take the oath of 
office. It was taken before Chief Judge 
Cranch, of the Circuit Court of the District 
of Columbia, and the following statement is 
part of the Judge's certificate: “The above 
named John Tyler personally appeared be- 
fore me this day, and, although he deems 
himself qualified to perform the duties and 
exercise the powers and office of President 
on the death of William Henry Harrison, 
late President of the United States, without 
any other oath than that which he has taken 
as Vice-President, yet as doubts may arise, 
and for greater caution, took and _ sub- 
scribed the foregoing oath before me.” No 
doubts have ever arisen, and the other 
Vice-Presidents who have succeeded to the 
Presidential office have taken the oath as a 
matter of course. To end with yet one 
more question, was it necessary or was it 
even proper for them to have taken it? 
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The August number of The Law Maga- 
zine and Review (London) discusses three 
interesting questions of international law 
which have arisen in the present conflict in 
the Far East: 

Firstly, the international position created 
by two Powers being engaged in hostilities 
in the territory of two other States, Corea 
and China, especially the latter, which re- 
.mains neutral though having an army sta- 
tioned near the boundary between Man- 
churia and the rest of China; and the con- 
sequent hindrance of the rights of other 
neutrals by treaty with China to trade at 
ports like Niuchwang which lie within the 
sphere of military operations. For practical 
purposes as regards neutrals Manchuria 
may be treated as Russian territory by oc- 
cupation, whether with or without the con- 
sent of China: and at Niuchwang Russian 
military jurisdiction has been asserted, and 
neutral warships have absented themselves 
from the port. To the extent that such 
places are treated by the belligerents as 
falling within the sphere of warfare, the 
rights of neutrals must for the time yield to 
the necessities of war. 

Secondly, the reported proclamation of 
the Russian Viceroy that any person trans- 
mitting news by wireless telegraphy from 
the Russian lines (including newspaper cor- 
respondents) are liable to be treated as 
spies, presumably because thereby news 
might thus be communicated directly or in- 
directly to the hostile forces. It is no 
doubt competent to the general of an army 
to give notice that the will punish any dis- 
closure or information given by any one 
neutral or belligerent within the lines of the 
army or the limits of its operation to any 
other person, but no Power signatory of 
the Hague Convention can justify expand- 
ing the word “spy” (with its capital penalty) 
to include a person so offending. The Con- 
vention provides that only persons can be 
considered as spies who, acting secretly or 
under false pretexts, gather, or try to 
gather, information in the zone of opera- 
tions with the intention of communicating 


it to the other belligerent: and the term is 
not applicable to persons sent in balloons 
to transmit despatches or generally to 
maintain communication between different 
parts of an army or a territory (Art. 29). 
By the same Convention (Arts. 30 and 31) 
a spy taken in the act cannot be punished 
without previous examination, and if he re- 
gains his army and is then captured, he is 
to be treated as a prisoner of war, and in- 
curs no risk for his former espionage. By 
the Russian regulations issued for this war 
the attention of the Russian military au- 
thorities is directed to this among other In- 
ternational Conventions. In the Franco- 
German war the German military authori- 
ties took similar action to that of Admiral 
Alexeieff, against persons passing over the 
German lines in balloons, not indeed pun- 
ishing them capitally but imprisoning 
them; but this claim is now negatived as 
above. Whatever the origin of capital pun- 
ishment for espionage, its present justifica- 
tion is no doubt based on the feeling that 
the strongest possible deterrent is required 
for insidious methods of warfare; but this 
is an additional argument against arbitrary 
construction of the term. Modern opinion 
is more mercifully inclined, and regards im- 
prisonment as sufficient in most cases. 
Thirdly, the use of floating mines by bel- 
ligerents which, whether laid or not in the 
territorial waters, are found on the high 
seas and endanger neutral shipping. The 
view has been expressed by high legal au- 
thority, and even officially, that such mines 
may be legitimately laid in territorial 
waters, but not in the open sea, and it has 
been suggested that if mines have been 
legitimately so laid and are afterwards car- 
ried out to sea by weather, the belligerent 
is not responsible for injury which they may 
do to neutrals, like a stray shot fired at sea 
which accidentally hits a neutral ship. Un- 
der modern conditions of naval warfare it 
seems unreasonable for neutrals to insist on 
the ordinary three-mile fringe of territorial 


|. waters being the limit of offensive military 


operations, especially when the coast is in 
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belligerent occupation, and to claim the 
free right of passage over the waters out- 
side that boundary. Neutrals may have the 
right to claim that the high seas not within 
the immediate sphere of belligerent activity 
shall not be rendered unnecessarily danger- 
ous to their ships lawfully passing, but they 
cannot complain of mala fides or reckless- 
ness of belligerents if they do not take ac- 
count of new conditions of warfare. But 
an initial difficulty in the way of any pro- 
test by neutrals in this matter is that there 
is no binding limit of territorial waters in 
International law. It is true that more na- 
tions have accepted the three-mile limit 
than any other, that it was declared by the 
Behring Fisheries Arbitration Commission 
to be the “ordinary limit,” and that it was 
adopted in the North Sea Fisheries Con- 
vention of 1883, in the Suez Canal Treaty of 
1888, and by the fishery treaty of 1839 be- 
tween Great Britain and France, as well as 
by their legislations. Official recognition 
of it, however, does not go further back 
than 1792, when the United States adopted 
it as being the extreme range of cannon, 
and it is not admitted by Norway, which 
claims four miles, or Spain, which claims 
six miles, and Russia, Germany, Austria, 
Italy and Denmark have refused to be 
bound by it and regard four miles as the 
minimum. An important Projét, framed 
by Sir Thomas Barclay and accepted sub- 
stantially by the Institute and the Inter- 
national Law Association in 1894 and 1895 
respectively, proposed as the limit of terri- 
torial waters a distance of six miles from 
low water-mark, but allowed: it to be ex- 
tended to a distance corresponding to 
modern cannon range for purposes of neu- 
trality by a notification from the neutral 
“riverian” Power to that effect; and in 1896 
the Netherlands Government suggested to 
the other Powers the desirability of fixing 
such limits by International convention. 
Though other powers were not disinclined 
to the proposal, the British Government de- 
clared itself unfavorable, and it came to no 
result. 





Or the position of belligerent ships of war 
which have taken refuge in neutral ports, 
the Law Journal (London) says: 

If a belligerent ship which has taken ref- 
uge from the enemy in a neutral port were 
allowed to remain there an indefinite time, 
waiting to emerge when a favorable oppor- 
tunity arose, the neutral Power would ob- 
viously be favoring the belligerent, and in 
some cases allowing him to use the port as 
a base of operations. As regards the repair- 
ing of a damaged ship, it may be conceded 
that such repairs should be allowed to be 
done in a neutral port as are absolutely nec- 
essary to make her seaworthy; but to allow 
repairs to be done for the purpose of making 
her efficient as a fighting machine is very 
much the same as allowing a new warship to 
be built for the belligerent. Obviously, the 
tendency of International law is to interpret 
the obligations of neutral Powers in the mat- 
ter of not sheltering or repairing ships of 
war more strictly than in former times. The 
capture of the Rechitelni in Chifu Harbor is. 
prima facie undoubtedly a violation of Chin- 
ese neutrality. Even though, as the Japan- 
ese assert, the Russians have systematically 
violated Chinese neutrality, this act of theirs 
would not be justified unless the Russian 
ship was herself violating Chinese neutrality, 
and China was unable or unwilling to carry 
out her duties as a neutral. If the Japanese 
Government cannot show conclusively that 
this was the case, the proper course will be 
to return the ship to the custody of the Chin- 
ese authorities. 


A MEMBER of a recent grand jury in St. 
Louis thus describes “Mr. Folk in the Grand 
Jury Room,” in The Law Register: 

The question arises, How does Mr. Folk 
do it? That is what we jurymen studied over 
often. In the first place, he is not over- 
burdened with details, having a strong staff. 
He has time for quiet thinking—the average 
American professional business man’s char- 
acteristic lack. In his examination of a wit- 
ness, Mr. Folk is direct and informal. You 
might think it a justice of the peace case, in- 
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volving four dollars, for all anxiety he 
shows. Ina quiet fashion the questions be- 
gin. Sometimes he stands at the witness’s 
side; oftener he leans over a near-by jury- 
man’s chair. He consults notes but rarely. 
Yet it is always evident that he has carefully 
blocked out his plan, despite all the infor- 
mality. 

When he leads up to the crucial question 
and the witness balks, he may drop that line 
temporarily. But sooner or later the ques- 
tion must be answered, or there comes vir- 
tual self-condemnation through declining to 
answer, on the plea that the witness will in- 
criminate himself. Never did our jury see 
one or the other result fail of accomplish- 
ment on anything essential. 

Mr. Folk has no set plan and conducts no 
two examinations in the same way. But ih 
this respect he never varies; under no cir- 
cumstances was he ever seen to lose his tem- 
per, raise his voice, or in any way show ex- 
citement. And we saw many occasions 
when the majority of men certainly would 
have lost control of themselves. It is the 
same way when he is trying his cases. 

The one thing which most impresses the 
witness is Mr. Folk’s quiet strength. When 
the witness gave way to nerves and fear and 
anger, and there was an explosion Mr. Folk 
would calmly stroll around the room, relight 
his cigar, and then go up to the witness and 
say something like this: “Now, I’m not go- 
ing to argue with you. You go on record, 
either way.” 


* LiaBiuity for “The General Slocum’ Holo 
caust” is discussed in Case and Comment for 
August: . 

Preliminary to the question of the limited 
liability law is the question of liability to an 
action for the death of a person. No such 
right of action exists by general maritime 
law, nor is it given by any act of Congress, 
unless it mav be one of these mentioned 
below. It must, therefore, exist, if at all, by 


reason of State legislation. But 


under the laws of New York there is such 
a right of action when death is caused by 


} 
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wrongful act, and this right, given by a 
State law, may be enforced either in the 
State courts, or in a court of admiralty. 

It is therefore clear that, as this 
disaster occurred in the State of New York, 
the law of that State, creating a right of 
action for death, may be enforced, unless, or 
except so far as, it is defeated or modified 
by the limited liability law of Congress. 

A limitation of liability to the value of the 
owner’s interest is provided by U. S. Rev. 
Stat., Sec. 4283 (U. S. Comp. Stat. igor, 
p. 2943), where the loss occurs without his 
“privity or knowledge,” and this applies to 
all liabilities of the owner, even such as are 
created by State laws. Butler v. Boston & 
S. S. S. Co., 130 U. S. 527 32 L. ed. 1017, 
9 Sup. Ct. Rep. 612; Craig v. Continental 
Ins. Co., 141 U S. 638, 35 L. ed. 886, 12 
Sup. Ct. Rep. 97. The cases just cited also 
decide that this limitation of liability ex- 
tends to liabilities for personal injury and 
death, as well as to all other kinds of loss 
or injury. The meaning of the words 
“privity of knowledge” is held in the case of 
Lord v. Goodall, N. & P. S. S. Co. 4 Sawy. 
292, Fed. Cas. No. 8,506, to be a personal 
participation of the owner in some fault or 
act of negligence causing or contributing 
to the loss, or some personal knowledge or 
means of knowledge of which he is bound 
to avail himself, of a contemplated loss, or 
of a condition of things likely to produce 
or contribute to the loss, without adopting 
means to prevent it. There must be some 
personal participation or concurrence of the 
owner himself in some fault or negligence 
to constitute’ such privity as will exclude 
him from the benefit of the statute; but he 
is bound to exercise the utmost care to 
provide the vessel with a competent master 
and crew, and to see that the ship when she 
sails is in all respects seaworthy, and if, by 
reason of any fault or neglect in these par- 
ticulars, a loss occurs, it is with his privity 
within the meaning of the act But it is 
held in Quinlan v. Pew, 5 C. C. A. 438, 5 
U.S. App. 382, 56 Fed. 111, that, if he em- 
ploys a suitable agent to look after the in- 
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spection and equipment of the boat, he may 
be relieved under the statute, though the 
agent may in some particulars be negligent. 
In the case of The Annie Faxon, 21 C. C. A. 
366, 44 U. S. App. 591, 75 Fed. 312, it was 
held that privity or knowledge of a defect 
in a steamboat boiler could not be imputed 
to the owner if the defect was not 
apparent, and was not of such a character 
as to be detected by the inspection of an 
unskilled person, and he had in good faith 
employed a competent person to make the 
inspection. The same case held that, if the 
government inspectors called to make an 
examination of the vessel failed to perform 
their duty, knowledge of their defective in- 
spection could not be imputed to the owner 
if he had delegated the matter of the in- 
spection to a competent employé. But 
where the shipowner himself undertook to 
examine the vessel, and failed to use proper 
care in doing so, it was held, in The Re- 
public, g C. C. A. 386, 20 U. S. App. 561, 
61 Fed. 109, that he could not claim that 
a loss occurring from a defective condition 
which he failed to discover occurred with- 
out his privity or knowledge. Where the 
owner of the vessel is a corporation it is 
held, in Craig v. Continental Ins. Co., 141 
UL. S. 638, 35 L. ed. 886, 12 Sup. Ct. Rep. 
97, that the privity or knowledge referred 
to in the statute must be that of the man- 
aging officers of the corporation. The above 
cases give the substance of the law known 
as the limited liability law with respect to 
the shipowner’s liability for the loss of 
passengers. This law, as above shown, ap- 
plies to the loss of life as well as to other 
losses or injuries. 

But there is another act of Congress 
which needs to be considered on this sub- 
ject. It is the steamboat inspection act of 
February 28, 1871. Section 43 of that act 
provides that for damage to a passenger 
through any failure to comply with the re- 
quirements of that statute, or because of 
known defects or imperfections in steering 
apparatus or hull, the owner and master, as 
well as the vessel, “shall be liable to each 
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and every person so injured” to the full 
amount of the damage. This language, 
strictly construed, would not seem to give 
a right of action for death of a passenger 
to his personal representatives, but it seems 
to be assumed without question in The 
Annie Faxon, 21 C. C. A. 366, 44 U. S. App. 
591, 75 Fed. 312, that this provision does 
govern cases of death as well as those of 
personal injuries. That case does clearly 
hold, however, that the owner’s failure to 
comply with the inspection law may defeat 
his right to the limitation of liability. The 
Supreme Court of the United States, in 
Butler v. Boston & S. S. S. Co. 130 U. S. 
527, 32 L. ed. 1017, 9 Sup. Ct. Rep. 612, 
left room for a doubt whether a failure to 
comply strictly with every requirement of 
this statute would necessarily defeat the 
owner's claim to a limitation. of liability. 
In that case it held that under Sec. 43 of 
this act he could not have the benefit of 
limited liability if the injury or loss occurred 
through his fault. This seems to suggest 


‘the possibility that there might be in some 


instances a lack of strict compliance with 
the statute which would not be deemed his 
fault. The act of Congress of June 26, 1884, 
Sec. 18, which provides for the apportion- 
ment of the debts and liabilities to the in- 
dividual owners, has been considered in con- 
nection with the inspection law, but was held 
in The Annie Faxon, 21 C. C. A. 366, 44 
U. S. App. 591, 75 Fed. 312, to leave that 
act unrepealed. 


‘“ Tue Legal Position of Trade Unions,” 
in England, is thus summed up by A. Ure in 
The Juridical Review (London): 

The results of the foregoing survey of 
the present state of the law relating to trade 
unions may be summarized in a few sen- 
tences. A trade union can with impunity 
communicate a fact to a workman, and wait 
about his doors to do it, but may not exer- 
cise upon him the art of peaceful persuasion 
however bland its accents may be, and how- 
ever transitory the workmen’s position may 
be. A gangway from ship to shore is as 
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much struck at as a quiet lane at the back 
of the workman’s house. A trade union 
may tell a master that in a certain event his 
men will quit their work, even although that 
certain event is his, the master’s, doing 
something he has a perfect right to do. 
The existence of an evil motive or of no 
motive at all, does not signify. A trade 
union may not try to make men break their 
contracts; nor may it counsel and persuade 
men to refrain from taking employment, 
unless it can justify its intervention to the 
satisfaction of the king’s judges. A trade 
union may not, when no strike is pending, 
call out an employer’s men and persuade 
his customers not to deal with him, if the 
object be to injure the employer’s business 
so as to coerce his will. A trade union may 
not order stop-days, or any other act on the 
part of workmen which has the effect of 
causing the men to break their contracts, 
even although the men have themselves re- 
solved upon this policy, and only ask the 
direction of the union in carrying it out. A 
trade union will be responsible in damages 
to the full extent of its resources for anv 
loss incurred in consequence of anv of its 
officials having, while acting in pursuance of 
its orders, overstepped legal bounds. These 
propositions, I think, contain a fair abridg- 
ment of the Jaw as we see it today, viewed 
in the light of the decisions of the Courts. 


SPEAKING of one phase of the recent Chi- 
cago strike, The Law Register says: 

It is said to be a practice of motor-men 
and conductors running in the vicinity of the 
“stockyards” to aid the striking butchers by 
refusing to stop street cars at the proper 
corners to let on or off workmen employed 
at the plants. The object is to force the men 
to run the gauntlet of the pickets and “slug- 
gers” who line the streets in the vicinity and 
waylay the men lawfully going to and re- 
turning from work. Many assaults have 


taken place under these circumstances, and 
out of them actions for damages may arise. 
Any lawyer engaged in prosecuting such a 
case would render a public service by joining 





the car company in such action and make it 
liable for these unlawful practices of its em- 
ployés. It would teach public-service com- 
panies of this kind a much-needed lesson, 
that they are not to aid and abet the lawless 
in times of labor troubles. Such a practice 
would be quickly stopped, if the company 
should be compelled to pay the resulting 
damages. 

In an article on “The Civil Code of 
Louisiana as a Democratic Institution,” in 
The American Lawyer for August, Charles 
E. Fenner, late Justice of the Supreme 
Court of Louisiana, gives this outline of the 
Napoleon and Louisiana Codes: 

Let us pass in hasty review a few of the 
fundamental principles on which it rests: 

Absolute equality of all persons before 
the law, with the sweeping away of all per- 
sonal and class privileges, proclaimed and 
put into effect for the first time in the his- 
tory of the world. Separation of the powers 
of government into Legislative, Executive 
and Judicial, independent of each other, and 
recognition of the making of laws as the 
exclusive function of the Legislative de- 
partment. 

Separation of church and State in all mat- 
ters of legal right and obligation, and 
especially by the establishment of marriage 
as a purely civil contract, regulated and pro- 
tected by law, and freed from all canonical 
interference or control. 

Establishment of an order of succession 
based on the law of nature, with abolition 
of all rights of primogeniture and recogni- 
tion of complete equality amongst heirs of 
equal degree. ° 

Recognition of the parental power, but re- 
stricted within reasonable limits consistent 
with the rights and liberty of children. 

Maintenance of the marital authority as 
an essential principle of family organization, 
but restrained within limits consistent with 
the essential personal and property rights of 
wives, and elevated and humanized by the 
grand principles of the community between 
spouses. 
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Abolition of all personal servitudes. 

Freedom of testamentary disposition, re- 
strained, however, by the provisions regu- 
lating the legitimate or forced heirship, 
based on the reciprocal duties of parents 
and children to each other, established by 
the law of nature, and forbidding them to 
disinherit each other without cause. 

Freedom of contract to all persons su 
juris, enforcing the sacredness of obliga- 
tions by the just principle that all the prop- 
erty of a debtor is the common pledge of 
his creditors. 

Simplification of titles to real estate by 
placing all on a purely allodial or free-hold 
basis. 

Prohibition of distinctions between legal 
and beneficial ownership. 

Prohibition of that form of trust estates 
known as substitutions, designed for the 
perpetuation of great estates by putting 
them out of commerce and transmitting 
them intact from one generation to another. 

Hostility to all restraints, legal or conven- 
tional, upon the alienability of property, as 
contrary to public policy and to the liberty 
of the individual. . 

Its leading characteristic, and the one to 
which I would call special attention, is the 
pure spirit of Democracy which informs and 
permeates its whole tenor. . 

It is the most purely Democratic system 
of law under which any people has ever 
lived. ... 

The framers of our Louisiana Code made 
minor changes in the Napoleon Code, de- 
signed to adapt it to new conditions, to fill 
up lacunae which had been discovered, and 
to settle controversies which had arisen, but 
as a whole, it is substantially a reproduction 
of the Napoleon Code. 

The most significant changes were two: 

First: The simplification of the com- 
munity system by discarding distinctions be- 
tween real and personal estate, and by con- 
fining it to the community of acquets and 
gains during marriage. 

The wisdom of this change is demon- 
strated by experience, the result being that 





in Louisiana marriage contracts are rare, 
and growing rarer, while in France they are 
almost universal, and their most frequent 
object is to confine the community within 
the same limits which are prescribed by the 
Louisiana Code. 

Second: And by far the most important 
of all—the extension of the prohibition 
against substitution so as to embrace the 
prohibition of all fidei-commissa, the object 
and effect of which is to abolish and exclude 
from our law the whole complicated system 
of English trust estates, which has been the 
bulwark of class privileges, and the most 
prolific mother of untold evils. 

The three principles which are the jewels 
in the crown of the Civil Code of Louisiana, 
and which in their far-reaching effects rise 
above the plane of mere laws, into 
the dignity of veritable institutions, are: the 
community system between spouses; the 
system of forced heirship; and the abolition 
of trust estates. 

I make bold to say that if our sister 
States had adopted these institutions when 
Louisiana did, our Republic would have 
been free, or at least comparatively free, 
from some of the greatest perils which to- 
day menace its existence. 


In an article on “The Rule Forbidding 
Suits against Receivers without Leave as 
Applied to Receivers Managing Railroads 
and Like Corporations,” in the current num- 
ber of the American Law Review, W. A. 
Coutts says of receiverships: 

In some respects receiverships exemplify 
the worst type of socialism—the type, 
namely, in which the people have no voice in 
the government which owns and operates all 
industries and organizes and controls all 
labor. This is socialism minus democracy, or 
rather socialism plus absolutism. What sort 
of laws could be developed under such a 
régime? Inevitably they would be such laws 
as amaster would prescribe for his servants. 
What rules will a court promulgate for the 
management of its employés, a court whose 
first duty it is to make the operation of the 
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capital it controls “as economical, useful, 
and just” to its owners as possible. Natur- 
ally they will be rules calculated to achieve 
the avowed object of the receivership, and 
the court, with its threefold functions of 
judge, legislator and administrator, is surely 
clothed with sufficient power to accomplish 
that object. But the status of the employe 
in the meantime is undergoing a transition— 
the transition, namely, from freedom to 
slavery. 

But the relation of the court to the trust 
is calculated to prejudice his action in adju- 
dicating demands of others than employés. 
The duty of preserving the property for the 
beneficiaries would very naturally lead a 
judge to scrutinize closely, if not suspic- 
iously, every claim that would take prece- 
dence of theirs. Of this nature are claims 
for goods lost in transportation, for damages 
done to property during the receiver’s man- 
agement, for materials used to repair or im- 
prove the property ; for personal injuries, re- 
ceived through negligence in the manage- 
ment of the railway, and claims for destruc- 
tion to property by fire caused by negligence 
of employés. In fact, claims that would, 
when satisfied, reduce the receivership prop- 
erty to the injury of the beneficiaries, con- 
stitute by far the largest class of claims that 
arise against a receiver. Every time, then, 
that such a claim is submitted to the court, 
it is called on to perform incompatible func- 
tions. Its first duty is to preserve the trust 
property for the beneficiaries, and it cannot 
allow a claim against the receiver without 
impairing that property. What must be 
thought of a rule of law that gives the re- 
ceiver’s court exclusive jurisdi:tion of such 
claims? 





In closing an article in the American Law 
Register for August on “The Provability of 
Tort Claims in Bankruptcy,” Stanley Folz 


Says: 

To summarize the results of this discus- 
sion it may be said that under the Act of 
1898 tort claims reduced to judgment be- 
fore the filing of the petition are provable. 


The rendition of a verdict prior to that time 
is not sufficient liquidation of such claims to 
render them provable as liquidated claims 
under Section 63, a (1). Tort claims un- 
liquidated when the petition is filed are not 
provable if they arise from personal torts. 
When based upon wrongs which enriched 
the bankrupt the decided cases hold that 
unliquidated tort claims may be proved un- 
der Section 63, a (4), if the claimant can 
waive his remedy cr delicto and sue in quasi- 
contract. This last right is not conceded 
without a reservation as to its validity. It 
is urged that it is created only by a forced 
and strained construction of the act, by giv- 
ing to the expression “implied contract” a 
meaning accorded it in no other statute. 
Even if this construction the 
remedy afforded is scarcely adequate to the 
relief desired. The right to prove should 
exist whenever the bankrupt’s estate has 
been enriched by the unjust acquisition or 
conversion of the claimant’s property; but 
under the most liberal construction of the 
Act of 1898 the right to prove in such cases 
exists only when an assumpsit action can be 
brought upon the tort. 


be correct, 


In The Law Times (London), John Ellis 
writes as follows about “Esperanto for 
Lawyers”: 

Esperanto, the artificial language invented 
by Dr. Zamenhof, of Warsaw, is intended to 
be used merely as a means of international 
communication. Whilst it gives no en- 
couragement to the notion that all nations 
should speak one tongue, the idea that 
everyone should learn a second language 
for international use is the very foundation 
of Dr. Zamenhof’s creation. 

In what way does Esperanto effect its 
purpose? It is marvellously easy to learn, 
and that by all nations. Its grammar con- 
sists of only 16 rules, with no bewildering 
exceptions or irregularities. These concise 
rules can be learnt in half an hour. The 
simplicity of English grammar has been out- 
simplified. The pronunciation is phonetic 
and euphonious, difficult sounds having been 
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avoided. Most of those who have studied 
the subject styled “universal language” (and 
amongst them are the illustrious philoso- 
phers and scholars, Bacon, Descartes, Leib- 
nitz, Locke, Bishop Wilkins Jacob Grimm 
and Max Muller) are agreed that, in order 
to be successful any secondary or auxiliary 
language must be neutral. This condition 
is fulfilled by Esperanto, the word-material 
of which is, to a large extent, international. 
It is said that there are 29,000 words which 
have the same spelling and meaning in 
French and English. This principle of in- 
ternationality has been seized upon by Dr. 
Zamenhof, who has reduced the national 
varations to a common denominator, so to 
speak, and at one stroke made a vast num- 
ber of international words common 
property. The student of Esperanto finds 
that he knows much of it before he begins 
to learn it. His memory is not burdened 
with a host of new words. In the case of 
frequently-used, every-day words, where the 
greatest divergence in natural languages 
occurs, Dr. Zamenhof has selected those 
roots which possess the greatest interna- 
tionality. By ingenious artifices, the result 
of years of patient labor, he suggests, 
either to the ear or to the eye, the original 
form of the national word of the widest 
currency. His first book contains a list of 
about goo root-words, sufficient to express 
all ordinary ideas. Those who have an 
elementary knowledge of Latin and French 
recognize, either by sight or sound, three- 
quarters of these roots, leaving only some 
225 words to be memorized. A larger 
selection of 2600 root-words, the greater 
part of which is already terra cognita to 
educated persons, furnishes the advanced 
student with a full equipment. Dr. Zam- 
enhof has introduced some 30 affixes, the 
object of which is.to relieve the memory of 
the burden of whole classes of words; for 
instance, mal signifies the contrary, and so, 
knowing varma (hot), the student has not 
to learn the word for cold (malvarma), and, 
knowing alta (high), he knows its contrary, 


low, etc. Each part of speech has a dis- 





tinctive termination; thus, from bankrot, the 
root-word for the idea of bankruptcy, 
bankroto, (a bankruptcy), bankrota (bankrupt, 
adj.), bankrote (bankrupt, adv.), and bankroti 
(to become bankrupt) are immediately ob- 
tained. (The word for “a bankrupt” would 
be bankrotulo, the termination wo denoting a 
person remarkable for the quality indicated 
by the root-word.) By such devices and the 
combination of root-words, an extensive 
vocabulary is created with a minimum of 
effort. Whilst permitting palpable meta- 
phor, Esperanto has the advantage of being 
without any unintelligible idiomatic idiosyn- 
crasies. Cheap instruction-books have ap- 
peared in 22 languages, and one for the 
Japanese is awaiting publication. It is pos- 
sible to write in Esperanto to a person who 
has no previous acquaintance of it, inclosing 
in the letter a sixpenny instruction-book in 
the addressee’s mother-tongue, confidently 
anticipating that the recipient will be able 
to read the letter with little difficulty. It 
will be seen that the simplicity and easiness 
of Esperanto so nearly approach the ideal 
that there is scarcely any cause to fear that 
a future invention will appreciably improve 
upon it... . 

How will it prove of service to the lawyer? 
. . . In those departments of law which are 
not confined to territorial limits, such as jur- 
prudence; international, Roman, civil, and 
ancient law; legal history and medical juris- 
prudence; and, to a less extent, maritime 
law, commercial law, and the laws of extra- 
dition, naturalization, and patents, legal 
works might be published in Esperanto, and 
in no other language, with benefit both to 
the authors and the purchasers, because the 
circulation would be enormously increased. 
For such a purpose, Esperanto would fill 
the part played by Latin in the _ pre- 
Reformation days. ... 

But Esperanto will be of greater service 
to the lawyer who has occasion to bring 
an action in a foreign country, to transact 
business relating to the acquisition or dis- 
posal of foreign property, marriage settle- 
ments between parties of different nation- 
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ality, in obtaining opinions as to the opera- 
tion of foreign law, and, in short, in all cases 
involving private international law 

It is estimated that there are now some 1500 
men-of-the-law of various descriptions and 
grades who have a knowledge of Esperanto. 
If only the rest of the lawyers would spend 
a little of their leisure time in. learning 
Esperanto—an agreeable pastime, requiring 
no serious study—they would acquire a key- 
language which would enable them to com- 
municate, as occasion offered, with their 
foreign lawyer direct, saving themselves and 
their clients much unneccessary trouble and 
annoyance, and obtaining at the same time 
a more intelligent grasp of the matter in 
hand. 


_ In the Virginia Law Register for August, 
“Christian Science and the Law” is discussed 
by Irving E. Campbell, of the Richmond, 
Virginia, Bar, who says in closing: 

We know that the State must be guided in 
these matters, as in all others, by reason and 
experience, and where by such criteria a 
practice is found to be positively harmful, it 
should be prohibited. But since reason and 
experience have so often proved false stand- 
ards in matters of medical practice, and theo- 
ries long recognized have been abandoned 
by the profession, we should be very lenient 
toward any new development which contains 
anything of good, and the harmfulness of 
which is at most but negative. The spirit of 
our institutions fosters the utmost freedom 
of thought and action, so long as the free- 
dom and welfare of others is not affected 
and no positive harm is done. 

We conclude, therefore, that the Christian 
Scientists should be allowed to practice their 
system, but under reasonable and proper 
regulations. To insure proficiency in their 


own system and ability to recognize the 
classes of cases which they do not treat, ex- 
cept that in cases of children and others 
without volition, the State should require 
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treatment more fully justified by its criterion 
of reason and experience. 

THe Indian witness is defended by 
The Calcutta Weekly Notes, which says: 

It is a fashion in our law courts to talk 
of the unreliability of Indian witnesses. 
Interested lawyers are known to condemn 
native testimony before judges, who know 
little of this country and its people, and the 
latter sometimes run away with the idea 
that, perhaps, there is more lying in this 
country than there is in the English Law 
Courts. But we all know that respectable 
people in this country are most averse to 
depose in Court from a fear of telling an 
untruth, even by a lapse of memory. They 
regard it a dire calamity to be called as a 
witness, and are known to beg and pray of 
the parties and their friends to be spared 
from passing through this ordeal. Old class 
of people are known to bathe in the Ganges 
or do other penance for having deposed in 
Court. Formerly the sun and the moon 
used to be cited as witness in deeds and con- 
veyances, and a number of them is still to 
be found in the possession of old families, 
which have never been challenged or gain- 
said. 

The modern law courts and their pro- 
cedure have, however, to a great extent 
changed the private ways of the people. 
The prejudice against giving evidence on 
oath amongst respectable classes is still very 
strong, and as a result, a class of people 
have grown up, who are available for de- 
posing in Court for a consideration. But 
judges can or ought to soon make out a 
witness of this type. There may be also 
interested witnesses of a better type in this 
country, as there is in any other, who may 
bear false testimony with a purpose. But 
from that to condemn Indian testimony as 
unworthy of credit is a gross calumny. . 
As a matter of fact, perjury in our Law 
Courts is much less pronounced than it is 
in the English Law Courts. 
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ATTORNEY’S LIEN. AGAINS1 


Sucu LIEN.) 


(EXEMPTIONS AS 


SUPREME COURT OF MISSISSIPPI. 


In Haitsell v. Turner, 36 Southern Reporter 
531, it was contended that an attorney’s lien 
does not apply to the proceeds of a judg- 
ment in an action for the recovery of wages, 
on the ground that wages are exempt. The 
court says that a lien which an attorney has 
against his client applies to the money in his 
hands, and cannot be defeated on the ground 
that the client’s interest therein might be 
exempt from seizure under legal proceedings 
instituted by third persons. The attorney 
has a prior lien granted by law and growing 
out of the relation between him and _ his 
client. 


BARBERS. (EXAMINATION — LICENSE — CONSTITU- 


TIONAL LAw.) 

SUPREME COURT OF OREGON. 

In State v. Briggs, 77 Pacific Reporter 
750, the constitutionality of a statute (Jaws 
Oregon 1903, p. 27), providing for the exam- 
ination and licensing of barbers, was ques- 
tioned. Though the law defines what shall 
constitute a barber, it does not prescribe the 
standard or degree of knowledge, learning, 
experience or qualification which shall be re- 
quired before applicants shall be licensed to 
practise or follow the trade or calling, but 
leaves that matter to be determined by the 
board of examiners. This, it was argued, 
renders the act void because it is a delega- 
tion of legislative authority, and vests in the 
examining board arbitrary and unregulated 
powers. It is sometimes said in opinions and 
in law books that, where a statute under- 
takes to regulate the licensing of callings, 
trades or professions, the extent of the qual- 
ifications required of the licensee must be 
determined by the judgment of the Legisia- 
ture; but this does not mean that the Legis- 
lature must necessarily provide in the act t- 
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self the exact qualifications required. It 
may delegate that power to a board or com- 
mission created and authorized by it, which, 
in the exercise of the authority vested in it, 
acts on behalf of the State; its conclusions 
and judgments, so long as exercised within 
the limits of the law, being the acts of the 
State, and binding as such. The nature and 
character of the profession, trade, or calling 
intended to be licensed or regulated often de- 
mands technical knowledge and learning in 
order to designate accurately the qualifica- 
tions which should be possessed by those 
designing to follow it. In the nature of 
things, this is a matter outside the ordinary 
scope of legislative wisdom. The prescrib- 
ing of the proper qualifications of applicants 
for licenses by some agent of the State, 
learned in such profession or calling, is not 
legislation, but rather the exercise of a mere 
administrative power. A law, when it comes 
from the Legislature, must be complete, but 
there are many matters affecting its execu- 
tion and relating to methods of procedure, 
which the Legislature may properly delegate 
to some ministerial board or officer, and pre- 
scribing the qualifications of persons who 
shall be licensed to follow or engage in the 
practice of a given trade or profession is one 
of them. This principle the court regards as 
directly supported by Blue v. Beach, 155 Ind. 
121, 133, 56 N. E. 89, 50 L. R. A. 64, 80 Am. 
St. Rep. 195; Port Royal Mining Co. v. Ha- 
good, 30 S. C. 519, 9 S. E. 686, 3 L. R. A. 
841; Isenhour v. State, 157 Ind. 517, 62 N. 


E. 40, 87 Am. St. Rep. 228; Georgia Rail- 
road v. Smith et al., Railroad Commissioners 
70 Ga. 694; United States v. Breen (C. C.) 
40 Fed. 402; Barmore v. State Board of 
Medical Examiners, 21 Ore. 301, 28 Pac. 
Reporter, 8; People v. Dental Examiners, 
110 Ill. 180. 





BOARDING HOUSES. (LICENSE — REASONABLE 
DISCRIMINATION.) 
SUPREME COURT OF CALIFORNIA 
In ex parte Lemon, 77 Pacific Reporter 
455, it was contended that a city ordinance 
requiring a license fee of $8 per month of 
boarding houses where the meals are not 
cooked and served by the proprietor or mem- 
bers of his family and of $3 a month only 
where the meals are cooked and served by 
the proprietor or members of his family, is 
void for unreasonable discrimination. The 
court cites numerous authorities to the ef- 


fect that the amount of license to be paid by ° 


those engaged in a certain business may be 
made to depend upon the amount or volume 
of the business done. In applying this rule 
the amount of the license may be made to 
depend on the amount of the receipts from 
the business (County of San Luis Obispo v. 
Greenberg, 120 California 300, 52 Pacific 
Reporter 797), on the amount of sales or 
business transacted (Ex parte Mount, 66 Ca'- 
ifornia 448, 6 Pacific Reporter 78), on the 
amount of stock on hand (Saks v. Mayer, 
120 Alabama 190, 24 Southern Reporter 
728), on the number of persons employed, as 
in the case of a laundry (Ex parte Li Protti, 
68 California 635, 10 Pacific Reporter 113), 
or, as in the case of taverns, on the location, 
whether in a large city or village (County of 
Amador v. Kennedy, 70 California 458, 11 
Pacific Reporter 757). The rule underlying 
these decisions appears to be, that while the 
State, county or city cannot discriminate in 
the imposition of license taxes between per- 
sons exercising the same privilege, by impos- 
ing different taxes on persons similarly sit- 
uated, it may classify and tax occupations, 
grading the privilege tax by the amount of 
business done, that different methods of ac- 
complishing this may be adopted, and that 
any classification reasonably designed to at- 
tain this object is within its power to make. 
It is clear that as a general rule a restaurant 
or boarding-house where the meals are 


wholly cooked and served by the proprietor 
and members of his family must be a very 
small affair, hardly rising to the dignity of a 
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“restaurant” or “boarding house” Ordi- 
narily, the accommodations and service at 
such a place must necessarily be very limited, 
and the amount of business done must con- 
sequently be very small. There may be ex- 
ceptional cases, it is true, where by reason of 
the magnitude of the proprietor’s family a 
very pretentious and prosperous business 
might be conducted without the aid of a 
single employé. We must, however, judge 
of the reasonableness of the ordinance in 
question by what we know of the general 
conditions, and not hold it void simply be-~ 
caus¢ in some exceptional case it may result 
in imposing unequal burdens. The classi- 
fication here adopted is probably no more 
likely practically to result in unfair discrimi- 
nation between those similarly situated as 
to the amount of business than a classifica- 
tion according to the number of rooms in a 
hotel, or the number of employés in a laun- 
dry, and the ordinary effect of the enforce- 
ment of the provision as it stands will be 
that those doing the greater amount of bus- 
iness will pay the higher tax fixed thereby. 
CEMETERIES. (MonuMENtrs—TITLE.) 
SUPREME CourRT OF RHODE ISLAND. 
In McCann v. McGann, 58 Atlantic Re- 
porter 458, the court announces the rule 
that an administratrix, in erecting a monu- 
ment over the grave of deceased under au- 
thority of the probate court, does not act as 
administratrix in such a way as to preclude 
the heirs from having any title in and to the 
monument, or any rights or equities therein. 
No authorities are cited. 


FRATERNAL SOCIETIES. (INITIATION OF MEmM- 
BER — PERSONAL INJURIES— LIABILITY OF Sov- 
EREIGN CAMP.) 

SUPREME CourT OF SouTrH CAROLINA. 


In Mitchell v. Leech, 48 Southeastern Re- 
porter 290, the question was raised whether 
or not the sovereign camp of a fraternal so- 
ciety was liable for injuries inflicted on a 
member of a local camp in initiating him. It 
appeared that the society selected and organ- 
ized local lodges for the purpose of transact- 
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ing the affairs of the order in various locali- 
ties, and that such local lodges, and the 
members thereof, were under the complete 
direction of the sovereign camp, and that on 
the death of a member payment of the bene- 
fit certificate issued by the sovereign camp 
was made by it. This the court held to show 
that a person became to all intents and pur- 
poses a member of the sovereign camp on 
initiation into a local lodge; furthermore, 
that the local lodges were the agents of the 
sovereign camp. This being true, the sov- 
ereign camp was liable for injuries inflicted 
on a member of a local camp in initiating 
him by means of a mechanical goat, though 
such contrivance was not authorized by the 
parent camp. The acts of the local camp 
were binding upon the parent camp if per- 
formed within the scope of the agency, even 
though not authorized by the sovereign 
camp. In support of the holding that the 
local camp was the agent of the sovereign 
camp the court cites: Blackwell v. Mortgage 
Co., 65 South Carolina 18, 43 Southeastern 
Reporter 395; Supreme Lodge -K. of P. v. 
Withers, 177 U. S. 260, 20 Supreme Court 
Reporter 611, 44 Lawyers’ Ed. 762; Murphy 
v. Independent Order of the Sons and 
Daughters of Jacob of America (Miss.), 25 
Southern Reporter 624, 50 Lawyers’ Re- 
ports Annotated 111; and Bragaw v. Su- 
preme Lodge K. and L. of Honor (N. C.) 38 
Southeastern Reporter 905, 54 Lawyers’ Re- 
porters Annotated 602. 


HIDDEN GOLD-BEARING QUARTZ. (RIGHT 
OF POSSESSION AS BETWEEN LESSEE AND LESSOR 
— TREASURE ABANDONED 
PROPERTY.) 


TROVE”—Lostr oR 


SUPREME CouRT OF OREGON. 

Ferguson v. Ray, 77 Pacific Reporter 
600, involved the right to certain gold-bear- 
ing quartz found by a lessee on the premises 
of his lessor. The lessee while in possession 
of the premises discovered rich specimens of 
gold-bearing quartz lying on top of the 
ground. On investigation, he dug up a 
large quantity of such quartz found lying in 
the soil, unconnected with any ledge, pocket, 
placer or other natural deposit, the quartz 
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being imbedded in the loose surface soil. 
The lessee disposed of part of the quartz and 
delivered the remainder to the lessor. After- 
wards he brought this action for the quartz 
thus delivered to the lessor, alleging that it 
was obtained from him by duress and fraud. 
The court first reviews the authorities as to 
what constitutes “treasure trove” and comes 
to the conclusion that the quartz does not 
come within the meaning of that term, as it 
cannot be fitly or properly styled bullion. 
Then the court takes up the question as to 
whether or not the quartz was lost or aban- 
doned property; for if it was lost property 
the lessee had the right to the possession 
thereof against all persons except the true 
owner, and if it was abandoned property he 
acquired the absolute right thereto by his 
occupancy. But it appeared that along with 
the quartz was found the remnants of a bag 
of some kind of cloth in which the quartz 
might have been buried and that the trees 
nearest the place of finding bore some old 
marks which apparently had been made and 
designed to aid in locating the property. 
This the court held to indicate that the 
quartz was voluntarily deposited where 
found. Therefore, it could not be regarded 
as lost or abandoned property. ‘This being 
the case, the court says that the presumption 
is that the possession of the quartz is in the 
owner of the property and not in the finder. 
In support of this conclusion the court cites 
South Staffordshire Water Works v. Shar- 
man, 65 L. J. (N. S. 460) anda case reported 
in Law Notes, volume 7, number 8, page 
160, which was decided by Supreme Court 
Justice Forbes, of New York. 


MUNICIPAL CORPORATIONS. (CONTAMINATION 
OF WELL WATER BY SEWAGE — LIABILITY FOR 
DAMAGES.) 

SUPREME CouRT OF PENNSYLVANIA. 

Wharton v. Bradford City, 58 Atlantic Re- 
porter 621, involved the question whether or 
not a recovery can be had against a city for 
the death of a child from typhoid fever, con- 
tracted from drinking impure water at a well, 
on the ground that the city had deposited 





704 





The Green Bag. 





the contents of a sewer into an open stream 
above the well, and that the sewage from the 
stream percolated through gravelly soil into 
the well. The court regarded the connection 
between the act of the city in depositing the 
sewage into the stream, and the result 
charged as being altogether too remote and 
too uncertain to be permitted as a basis of 
recovery. There were no such connected 
facts as made a chain of causes so that the 
first could be called proximate to the end. 
In addition there was a very strong prob- 
ability of the interposition of other entirely 
disconnected circumstances in producing 
the result—the death of the child. 


NEGLIGENCE. (PAVING STREETS—LEAVING WHEEL 


SCRAPER UNGUARDED— INJURY TO CHILDREN 


PLAYING THEREON.) 


KANSAS CiTy COURT OF APPEALS. 


Kelley v. Parker-Washington Co., 81 
Southwestern Reporter 631, was an ac- 
tion to recover damages for personal in- 
juries. Defendant had a contract with a city 
to pave a street. During the progress of the 
work it left a wheel scraper on the street 
without fastening the lever so as to prevent 
the falling of the pan, and without guarding 
the scraper in any way. In consequence of 
this, plaintiff, a child, was injured while play- 
ing on the scraper. It was contended that 
defendant was not liable as plaintiff was a 
mere trespasser. The court notes cases in 
which it has been held that an owner of 
premises owes no duty to trespassers except 
of not wantonly or recklessly injuring them 
after having discovered them to be in peril; 
and then says: “But it has also been held 
that: ‘It is negligence on the part of a rail- 
road company to omit to secure its turn- 
tables so that children cannot revolve them. 
If a child is injured in consequence of such 
omission, the company will be liable,’ etc. 
Nagel v. Railway Co., 75 Missouri 653, 42 


75 
American Reports 418. And while the rule 


that ‘the owner of property is under no obli- 
gation to keep it in a condition which will 
insure the safety of persons who go upon it 
without license or invitation, yet an excep- 


tion to the above rule exists where the owner 
permits upon his premises dangerous ma- 
chinery or other dangerous things likely to 
attract children, and does not place guards 
around the same so as to prevent injury to 
such children.’ Schmidt v. Distilling Co., go 
Missouri 284, 1 Southwestern Reporter 865, 
2 Southwestern Reporter 417, 59 American 
Reports 16. The distinction seems to be that 
it is negligence for the owner to permit on 
his premises dangerous machinery in a con- 
dition likely to cause injury. The case at bar 
falls under the latter rule; and, besides, it has 
another element to distinguish it from the 
cases first cited, in that the plaintiff was not 
a trespasser. It is true, the defendant was in 
possession of the street making the improve- 
ments, but it was not an exclusive possession 
as to persons whose business or inclinations 
might induce them to be there, and while 
their presence did not interfere with the 
work.” 


PEDDLERS. (LICENSE — FARMERS 
OWN PRODUCE.) 


SELLING THEIR 


SUPREME COURT OF MINNESOTA. 

State v. Jensen, 100 Northwestern Re- 
porter 644, involved the construction of an 
ordinance of the city of Minneapolis, which 
provides that no person shall “exercise the 
vocation” of a wagon peddler within the city 
without paying a vearly license of one hun- 
dred and twenty-five dollars. It was con- 
tended that a farmer selling his own produce 
at retail was nota peddler within the mean- 
ing of this ordinance, and was therefore not 
requiredtopay the prescribed license. There 
are decisions of other courts which hold that 
a farmer or gardener, who, as an incident to 
his business, sells the product of his farm or 
garden at retail from door to door, should 
not be regarded as a peddler. At the first 
blush, this seems to be sound and just, be- 
cause the so selling of such products is not 
in and of itself a harmful business, but, on 
the contrary, mutually beneficial to both 
seller and purchaser, and a matter of con- 
venience in the smaller towns of the State. 
But the fact that the articles sold from house 
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to house are the products of the seller’s own 
farm or garden affords no just reason why 
he should not be placed on the same basis as 
parties who purchase their stock from 
others. In either case the need of police 
regulation is the same. There can be no dis- 
tinction in principle between the party who 
veddles his own product and the one who 
buys his stock from the producer and ped- 
dles it; and the court says that it cannot rec- 
ognize any such distinction. It therefore 
holds that the ordinance applies to all per- 
sons who exercise the vocation of peddler 
within the city, whether they peddle their 
own product or that of another. 


PERSONAL INJURIES. (ACTION — PHYSICAL 
EXAMINATION OF PLAINTIFF.) 
Court OF CIVIL APPEALS OF TEXAS. 
In International & G. N. R. Co. v. Butcher, 
81 Southwestern Reporter 819, it was de- 
termined that a court has no power to com- 
pel a party, against his consent, to submit to 
a physical examination by physicians. The 
failure of a party, upon the request of his 
adversary, to submit to a physical examina- 
tion, by physicians to be appointed by the 
court, is simply a matter to be considered 
by the jury. In support of this ruling the 
court cites A. & N. W. Ry. Co. v. Cluck, 8 
Tex. Ct. Rep. 681, 77 S. W. 403. 


PHYSICIANS. (PRIVILEGED COMMUNICATIONS — 
CONSTRUCTION OF STATUTE.) 
SUPREME Court OF IOWA. 
Battis v. Chicago, Rock Island & Pacific 
Railway Company, 100 Northwestern Re- 
porter 543, was an action against a carrier 
for injuries to a passenger. It appears that 
the company had sent its local surgeon to 
see plaintiff for the sole purpose of ascer- 
taining his condition for its benefit, and on 
the trial the company attempted to introduce 
his testimony as to the condition in which 
he found plaintiff shortly after the accident. 
The admission of this evidence was objected 
to by plaintiff on the ground that it came 
within Code of Iowa, section 4608, which 
provides that no practising physician shall 





705 
be allowed to disclose any confidential com- 
munications properly intrusted to him in his 
professional capacity, and necessary and 
proper to enable him to discharge the func- 
tions of his office. The objection was sus- 
tained, it appearing that the company’s sur- 
geon had rendered plaintiff professional ser- 
vices when calling on him. On the appeal 
the company complained of this ruling, but 
the court says: “It may be conceded that the 
sole purpose of the agent in calling the phy- 
sician was that the latter might ascertain the 
condition of plaintiff, and thus be prepared 
to advise the company, should occasion 
therefor arise, or be a witness on its behalf, if 
necessary. Certainly, if the visit of the phy- 
sician had been confined to the limits inct- 
dent to such purpose alone, his eligibility as 
a witness on behalf of the company might 
not be open to question. Without doubt, a 
railway company, with the utmost propriety, 
may thus advise itself of the fact of injury, 
and the character and extent thereof, in an- 
ticipation of a possible claim against it for 
damages. And with that end in view, it may 
send a physician to inspect and take notes, or 
otherwise inform himself of existing condi- 
tions. But this can avail the company noth- 
ing unless the physician shall strictly retain 
his character as an employé of company. If, 
upon request or upon his own motion, he as- 
sumes to advise or administer treatment to 
the patient, and the latter in any manner ac- 
quiesces therein, the physician thereby casts 
aside his relation as an employé of the com- 
pany, and transfers his allegiance to the pa- 
tient. In such instances a case is presented 
where one cannot serve two masters at one 
and the same time. The allegiance of the 
physician must be wholly upon one side or 
the other. It matters not, in this connection, 
who calls him in the first instance, or who 
pays him. He may present himself at the 
side of the patient on his own motion, and he 
may not expect, or in fact receive, pay. The 
reason for this is apparent upona moment’s 





reflection. Ifthe physician assumes toadvise 
or treat, he should be put in possession of all 
facts necessary or material to enable him to 
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do so properly. If the patient acquiesce, he 
should have the right to, and should, com- 
municate freely and fully, without fear of ex- 
posure or of having his confidence made 
common property. It was to this end that 
the statute was enacted, and manifestly the 
purpose thereof may not be frustrated by 
proof that, at the time of rendering profes- 
sional service, the physician was under con- 
tract of employment to serve the interest of 
the person or company subsequently charged 
with responsibility for the identical injury he 
is called upon or assumes to treat. Accord- 
ingly we hold that the trial court did not err 
in refusing to permit answers to the ques- 
tions asked of the witness. The views above 
expressed find support, in principle, at least, 
in the following cases: Raymond v. Railway, 
65 lowa 152, 21 N. W. 495; Kiest v. Railway 
(Iowa) 81 N. W. 181; Griffith v. Railway 
(Sup.) 66 N. Y. Supp. 801; Railway v. Mush- 
res, 37 N. E. 154; Pennsylvania Co.v. Maron 
(Ind.) 23 N. E. 973; Grossman v. Knights of 
Honor (Sup.) 6 N. Y. Supp. 821; State v. 


Houseworth, 91 lowa 740, 60 N. -W. 221;° 


State v. Swafford, 98 Iowa 362; 67 N. W. 


284.” 


POSSESSION OF WILD DUCKS WITH INTENT 
TO SELL. (VioLaTion oF LAW — CRUEL AND 
UNUSUAL PUNISHMENT.) 

SUPREME COURT OF MINNESOTA. 


In State v. Poole, 100 Nortnwestern Re- 


porter 647, defendants were convicted of” 


having two thousand wild ducks in their pos- 
session, contrary to law, and fined $20,000. 
It was contended that the statute (Laws 


Minn. 1903, c. 336, p. 606, § 45), under which, 


this conviction was had, which provides that 
a_ person having in his possession wild ducks 
with intent to sell shall, on conviction, be 
fine of not less than 
nor more than twenty-five 
dollars for each and every bird so 
had in his possession, was _ unconsti- 
tutional, on the ground that it provides 
for the imposition of excessive fines, and the 
infliction of cruel and unusual punishments. 
It must be admitted that the penalties fixed 


punished by a 


ten dollars 


} 
| 
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by the statute are drastic when imposed in 
cases where there has been a wholesale vio- 
lation of the law. It is, however, clear that 
the purpose of the statute is to protect the 
wild game of the State, and that, if the pun- 
ishment were not graduated according to the 
number of birds unlawfully possessed, this 
purpose would be defeated. If the penalty 
were not graduated, so that the greater the 
offense the greater the punishinent, the stat- 
ute would invite its own defeat. It would be 
absurd to punish the unlawful possession of 
2,000 or more birds on the basis of one. It 
would have been competent for the Legisla- 


| ture to have provided that the unlawful pos- 


session of each bird should be a distinct of- 
fense, punishable by a fine of not less than 
ten dollars nor more than twenty-five dollars, 
or by imprisonment in the county jail for not 
less than ten nor more than thirty days. If 
such were the statute, it could not be fairly 
claimed that the fine was excessive, or the 
imprisonment cruel or unusual, although 
separate indictments might be found for each 
offense, and in case df convictions cumula- 
tive sentences would be legal. Now, the 
statute in question secures the same result 
by treating the unlawful possession of wild 
ducks, no matter how many, as one offense, 
and graduating the punishment according to 
the number of birds—that is, the number of 
offenses, if the possession of each were de- 
clared a separate offense—thereby avoiding 
separate indictments and cumulative sen- 
tences. So, in its last analysis, the fines im- 
posed in this case are seemingly excessive, 
not by reason of the statute, but by reason 
of the magnitude of the offense, or of its 
equivalent, the number of offenses of which 
the defendants were convicted. The fault is 
theirs, not that of the statute. This method 
of fitting the punishment to the crime by 


_ graduating the penalty according to the 


number of animals, birds or fish unlawfully 
killed, taken or possessed has been adopted 
by the statutes of many States,and sustained 
as a proper exercise of legislative discretion. 
In support of its position, the court cites: 
State v. Lubee, 93 Maine 418, 45 Atlantic 
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Notes of Recent Cases. 


Reporter 520; State v. Craig, 80 Maine 85, 
13 Atlantic Reporter 129; Blydenburgh v. 
Miles, 39 Connecticut 484; State v. O’Neil, 
58 Vermont 140; 2 Atlantic Reporter 586; 
56 American Reports 557. Furthermore, 
the court considers State v. Rodman & Cobb, 
58 Minnesota 393, 59 Northwestern Re- 
porter 1098, as controlling. 


RAILROADS. (AssAuLT ON PASSENGER BY BRAKE- 
MAN—PHYSICAL EXAMINATION—INDECENT Ex- 
POSURE.) 

SUPREME Court OF IoWA, 
Garvik v. Burlington, C. R. & N. Ry. Co., 

100 Northwestern Reporter 498, was an ac- 

tion against a railroad company for rape on a 

female passenger, alleged to have been com- 

mitted by defendant’s brakeman. As a de- 


fence it was p:eaded that by reason of an in-. 


jury, the brakeman was impotent. In sup- 
port of this issue the court permitted a phy- 
sical examination of the brakeman by the 
jury; but this examination the supreme 
court regards as highly improper, saying, 
“We do not think it should have been per- 
mitted. ‘There was no showing that the 
private parts were in the same condition as 
they were when the assault is said to have 
bcen committed. Moreover, the ultimate 
question was not the exact condition of this 
inember, but whether or not the owner was 


| 


! 


physically incapacitated from having sexual > 


intercourse. We doubt if this could be de- 
termined by a non-expert from a mere ex- 
amination of his penis. Again, the examina- 
tion was indecent, and should not have been 
tolerated. As said by Ryan, C. J., in Brown 
v. Swineford, 44 Wis. 282, 28 American Re* 
porter 582: ‘If the condition of any private 
part of the body of any party, male or fe- 
male, is material on any trial, it should be 
privately examined by experts, out of court, 


and expert testimony be given of it.’ He. 


further said of such an examination as was 
here made: ‘It was improper and indecent, 
well calculated to disgrace the administra- 
tion of justice, and to bring it into ridicule, 
if not into contempt.’ In this case expert 
witnesses were examined, and it was thought 


necessary for them, after examining the wit- 
ness’ private parts, to give professional 
opinions as to his ability to have sexual in- 
tercourse. Wounds resulting from injuries 
may undoubtedly be exhibited in open 
court to the jury, but even here no indecent 
exposures should be made. There is also a 
species of evidence denominated as ‘reall,’ 
which may often be produced before a 
jury, but we hardly think this case comes 
within that rule. Authority to . view 
the premises which obtains in® a cer- 
tain class of cases will not sustain the 
procedure adopted in this case. Moreover, 
the evidence was not demonstrative in char- 
acter. We have found no authority which 
justifies the ruling made by the trial court, 
and doubt if there is any to be found in the 
beoks. Be it remembered that plaintiff was 
entitled to be present during the entire trial 
with her counsel, and that there were others 
aside from the witness Dye who were en- 
titled to be present at the examination of his 
private parts. Let it be said, once for all, 


‘that we cannot lend our support to such a 


shocking and indecent performance as was 
permitted in this case.” 


RAILROADS. (LIABILITY OF FOREIGN RAILROAD 
CAR TO SEIZURE OF ATTACHMENT.) 

SUPREME CouRT OF MINNESOTA. 

In Connery v. Quincy, O. K. C. R. Co., 99 

Northwestern Reporter 365, it was at- 


‘tempted to obtain jurisdiction of a foreign 


railroad company by attaching a car of such 
company temporarily in the State. It ap- 
peared that the railroad company had 
sent a car into the State with freight 
to be delivered there, and the car 
was to be re-loaded and in the cus- 
tomary and usual course: of business for- 
warded to the State from which it came. The 
court, says that, strictly speaking,the car 
was subjecttoattachment of garnishment un- 
a technical reading of a statute providing 
that a creditor of a foreign corporation may 
by attachment or garnishment acquire a lien 
on property of such corporation within the 
State, but does not think that this conclusion 





708 


absolutely follows in all cases. Thus it has 
been held that the property of a non-resi- 
dent within the State, while strictly subjectto 
garnishment, as for instance in the case of a 
common carrier receiving goods consigned 
for transit toa place outside of the State, is 
not amenable to such process. Stevenot v. 
Eastern Minnesota Ry., 61 Minnesota 104, 
63 Northwestern Reporter 356, 28 Lawvers’ 
Reports Annotated 600; Baldwin v. Great 
Northern Railway Co., 81 Minnesota 247, 83 
Northwestern Reporter 986, 61 Lawyers’ 
Reports Annotated 640, 83 American State 
Reports 370. The cases cited the court re- 
gards as indicating that it should not give to 
the Minnesota statute providing for the ac- 
quirement of jurisdiction by attachment such 
interpretation as would, in order to secure 
jurisdiction, overcome by artifice the mere 
presence of property in the State, which has 
practicaily been enforced, under exceptional 
circumstances that require its presence tem- 
porarily to meet the necessities of com- 
merce. Having this limitation in view, the 
court notes that under the laws of the State 
of Minnesota common carriers doing busi- 
ness therein are required to transfer through 
carload shipments to their destination with- 
out unloading, and that the Federal govern- 
ment expressly requires that the movement 
of railway cars shall not be stopped or de- 
layed at the point where the carrier delivers 
the cars to the next connecting carrier, but 
that shipments shall go forward from the 
originating point to their destination in the 
cars in which they are first loaded. ‘These 
well-known provisions of law are expressive 
of a universal condition that exists upon all 
the railway lines of this country, and without 
giving them effect and permitting the rail- 
way carriers from other States to come into 
our boundaries with goods which are shipped 
here, and return without being retarded, or 
so treated that the carriers must protect 


themselves against litigation away from 


home, that they would transfer the contents 
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of such cars to others in our State would be 
provocative of the greatest detriment to the 
business interest of our citizens, and be vio- 
lative of the terms and spirit of the enact- 
ments to which we have referred. It follows 
that we cannot justify a construction of our 
attachment or garnishee statutes that would 
effectuate such a result, and, while it was a 
part of the contract between the non-resi- 
dent corporation inthis State and the con- 
necting carriers that the freight cars should 
be re-loaded, and within reasonable time re- 
turned, this custom was but a practical 
method of securing compensation for bring- 
ing the car into and out of the State in the 
necessary effort for continuous and unbroken 
transit, which is essential to the purposes of 
traffic and interstate commerce; hence it 
shouid not be treated as property subject to 
attachment. This subject has been thor- 
oughly and exhaustively considered in two 
recent cases, and the reasoning therein with- 
in the lines above suggested meets our ap- 
proval. M. C.R.R.Co.v. C. & M.L.S.R.R. 
Co., 1 Ill. App. 399-404; Wall v. Norfolk & 
Western Ry. Co. (W. Va.) 44 Southeastern 
Had the car seized in this 
case been delayed longer than was necessary 
in the course of business to return it to the 
place from whence it came, or had it been di- 
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verted within the State to uses and purposes 
exceptional to its presence here under the 
with the 
consent of the owning corporation, a differ- 
ent proposition would be presented; but 
practically it was engaged in a transit into 
and from the State upon such reasonable 
conditions as ought not to impose upon it 
such property conditions and characteristics 
as should subject it to seizure in coming into 
and returning from the State for the purposes 
of giving jurisdiction to litigants here who 
otherwise would be compelled to contest 
their causes of action in the tribunals where 
the property had its undoubted legal situs.” 


demands of interstate commerce 
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